any party or of its own initiativg at any state of the action

and on such terms as are just. bAny claim against a pafty may be
‘severed and proceeded with separately.
?%> INTERPLEADER S/I

Persoﬁs having ciaims against the plaintiff ma& be joined as ..

defendants and fequired to interplead_when their claims are -such
that the plaintiff is or may bé exposed to double or multiple
liability. It is not ground for objection to the joinder that the
claims of the several claimants or the tities on which their claims
depend do not have a common origin or are not identical but are

adverse to and independent of one another; or that the plaintiff

avers that he is not lable in whole or in part to any or all of the

claimants. A defendant exposed to similar liability may obtain
such interpleader by way of cross-claim or counterclaim. The provi-
R ' '

. . H ) . . s o
sions of this irule supplement and do not in any way limit the joinder
. ¢ ‘ ’

of parties otherwise permitted by statute.

32

.%%l CLASS ACTIONS
2 A

RL1) Requirement for class action. One or more members of a

class may‘sue or be sued as representative par;ies on behélf of
all only if:

(&)‘ The class is so.numerous.that joindér of all members is
impracticable; and

(%) There are questions of law or fact common to the class;
and

Qg) The claims of defenses of the representative parties are

typical of the claims or defenses of the ciass; and

21



(H? The'repfesentative parties will fairly and ‘adequately

protect the interests of the class; and

3

'B (8 In an action for damages under subsection (@) of section

&) of this Rule, the representative parties have complied with the

I

prelitigation notice provisions of section & of this Rule.

324 . o |
€29 Class. action maintainable. An action may be maintained
as a class action if the prerequisites of subseetded . of this

Ao : S v Sectha, A
sectlen are satisfied, and in addition:

(J)‘.The prosécupion of separate actions by or against individﬁél

members of the class would create a risk of:

é?ag Inconsistent or varying adjudications with rgspecf to
individual membérs of the class whichIWOuld estaglish incompatible
standards of conduct for the party opposing the class; or

é{(ﬂ&) Adjudications with iespect to individual members of the
class which would as a practicéi maiter be dispoéitive of the
interests of th_other members not’partiés to the adjudicatioﬁ340r

A
. \H _
substantially\impair or impede their ability to protect their

interests; br

CQ) Thé party opposing the class has acted or refused to act
on groundsvgenerally aéplicable to the class, thereby making approp-
riate final injunctive relief or corresponding &eclaratory relief
with respect to the class as é whole; or

(3) The court finds tﬁat the queétions of law or fact common
to the members of the class predominate over any queétions affecting

only individual members, and that a class action is superior to

other available methods for the fair and efficient adjudication‘of

22



the controversy. Common questions of léw or fact shall not be.
deemed to predominate over questions-affecting only individual
members if the court finds it likely that final determination of

the action will require separate adjudications of the‘éléims of
‘‘mumerous Membéfé of the claés,‘unlegs the separate adjudications
relate primarily to the calculation of damages. The matters pertin-
ent to the findings_includeﬁ () the interest of meﬁbers of the
cla;s in indiﬁidually controlling_the prosecution or defense of
separate actions; (ﬁ&) fhe extent and-nature of anyilitigation
concerning the controversy already commenced by or against members
of the class; (ié%ﬁ the desirability orx undesirabilify of concen-
tratiang the litigation of the claims in the particﬁlar‘forum;

(ii) the difficulties likely to be encountered in the management
of.a class action, including the feasibility of giving adequate
notice; (&) thé likelihood that the damgges to be recovered. by
individual class members if judgmént for the class is entered atev

- so minimal as nof to wa?rant the intervention of fhe court; (dgglaf—
ter a preliminary hearing or otherwise, the determination by the
court that the probability of sustaining the claim or defense is

minimal.

32 C |
3{0 B£3) Court di-Scretion-Ig In an action commenced pursuant to
1 2

|

! _

subsection (@) of section &R of this Rule, the court shall con-
sider whether justice in the action would be mbre efficiently
served by maintenance of the action in lieu thereof as a class

3

action pursuant to subsection (®) of section &3 of this Rule.
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&%) Court dgger to determine maintenance of class actions.

As soon as practicable after the commencement of an action brought
as a class action, the court shall determine by order whether it 1is
- _ 2
to be so maintained and, in an action pursuant to subsection (2) of
section & of this Rule, the court shall find the facts specially
and state separately its conclusionsAthereoh. An order under this
section may be conditional; and may be altered or amended before the
decision on the merits.

32 E

R&5) Dismissal or compromise of class actions; court approval

required; when notice required. A class action shall not be dis-

missed or compromised without the approyal of the court, and notice
of the proposed dismissai OrICOmpromiSe'shall be given to éll
members of the class in Such manner as the court directs, except
that if the dismissal is'to be without prejudice or with prejudice
agaiﬁst the class representafive only, then such dismissal may.be
ordéred.without notice if there is a showing that no compensatibn
in any form has passed directly or indirectly from the party
opposing the class to the class representative or to_his attorney
and that no promise to give aﬁy such compensation hés beeﬁ made.

If thé statute of liﬁitétions has run or may run against the claim

of any class member, the court may require appropriate notice.

. 32F

//;“ RA6) Court authority over conduct of class.actions.. In the

v

conduct of actions to which this Rule applies, the court may'make
abprbpriate orders which may be altered or amended as may be
desirable:

(A) Determining the course of proceedings or prescribing
meaéures to prevent undue repetition or complicaﬁion in the pre-

sentation of evidence or agument;

24



(ﬁ) Requiring, for the protection of the members of the class

‘or otherwise for the fair conduct of the action, that notice be

given in sucih manner as the court may direct to some or all of

‘the members of any step in the action, or of the proposed extent

-0of the judgment, or of the opportunity of members to signify whether

they cdnsidef the representation fair and adequate, to intervene

‘and present claims or defenses, or otherwise to come into the

action,

(3 Imposing conditions on ﬁhe representative'partieé.br on
interveﬁors;
| (dﬁ Requiring that the pleadings be amended to eliminate there-
from allegations as to representation ofiaBsent persons, and that
the action proceed accordingly;

(Esl Dealing with similar brocedural matters.

3264

BL7) Notice reduired; content; statements of class members

required; form; content; amount of damages; effect of failure to

file required statement; stay of action in certain cases. 1In any

class‘aCtion maintained under subsection (&) of section (&) of

this Rule:

(‘) The court shall direct to the members of the class the
best notice practicable under the circumstances. Individual notice

shall be given to all members who can be identified through reason-
ﬁ/n . .
b" i

able effort. iThe notice shall advise each member that:

N

(&) The court will exclude him from the class if he so

'requests by a specified date;

(ﬁl) The judgment, whether favorable .or not, will include all

25
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members who do not request exclusion; and
(a8 ‘ : :

(344) Any member who does not request exclusjon may, if he
desires, eﬁter»an appearance through his counsel.

2 -

(B) Prior to the final entry o a judgment against a defendant -
the court éh;ll request members of the clasé‘to'submit a statement
in a form prescfibed,by thé court requesting affirmative relief'
whiéh‘may also, where appropriate, tequiré infotmation regarding
the nature of the loss, injury, claim, transactional relationship,
or damage. -The stafement shall be designed to meet the ends of
justice. In determining the form of tﬁe stafement, thebcourt shall
consider the nature of the acts of Fﬁe deéfendant, the amount of
knoﬁledge a class member would have about the extent of his dam-
ages, the nature of the class, including the probable deg?ee of
sophistication‘of its members and the availability of relevant
information from sources other than the individual class members.
The amount of damages assessed against tﬁe defendant shall ndt
exceed the total amouﬁt of damages determined to be allowable by
the court fdr'each individual‘claSS member, éssessable court coéts,
and an award of attorney fees, if any,~és determined b? the court.

(&) Failure of a class member to file a statement required by

_/§é court will be grounds for the entry of jﬁdgment dismissing his
2 .

i : .
Y claim without prejudice to his right to maintain an individual, but
i : ,

not a class, éction for such claim.

QI;’ Where a party has relied upon a statuté or law which
anotiner party seeks to have declared invalid, or where a party has
in good faith relied upon any'legislative, judicial, or administra-

tive interpretation or regulation which would necessarily have to

26



bevvoiced or held inapplicable if another party is to'prevail in
the class adtioﬁ, théaction shall ‘be stayed.untii'the court has
made a determination as to the validity or applicability of the
statute, law, interpretation or regulation;

H

_\gzv

R8> Commencement or maintenance of class actions regarding

partiéular issues§ division of class; subélasses.'HWhen apbropri—
atev |

(1) An action may Be brought or maintained as a class action
wiﬁh respect to particular issues; or

(2) A class may be divided into subclasses and each subclass
'treatea as a class, and the provisions of this Rule shall then
be construed and applied accordingly.

Fy i

Bk ) Notice and demand required prior to commencement of action

for damages; (1) Thirty days or more priof to the commencement of
an action for damagés pursuant to the pro?isioﬁs of subsection (&)
of sectioﬁLCEﬂ of.tﬁis Rule, the potential plaintiffs' class rep-
resentative shallf |

(a) Notify-the pofential defendant of the particular alleged
causé §f7acti6n.' )
(b) TDemand that such person correct or rectify the alleged

wrong.

2N Z“(Z) Such notice shall be in writing and shall be sent by. certi-

y _ v
fied or registered mail, return receipt requested, to the place

where the transaction occurred, such person's principal place of
business within this state, or, if neither will effect actual notice,
the office of the Secretary of State.

32V

%=£¥®) Limitation on maintenance of class actions for damages.

No action for damages may be maintained under the provisions of
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sectiond &) of this Rule upon a showing by a defendant that all of
the following exist: |

(1) Al1l popential class members similarly situated have been
identified, or a reasonable. effort to idenfif& such other people
has' been made;

(2)' All pdténtial class membersisofidentified have been noti-
. fied that upoh their.request the defendéntyﬁll make the appropriate
compensation, correction or-remedi of the alleged wrong;

(3) Such cémpensation; corréctidn or remedy héé been, or, in a
reaséﬁable time, will be, given; and

(4) Such persoﬁ has ceased from éngaging'in, or if immediate
cessation is impossible or_uﬁreasonabiy expensive under the circum-
stances, such person.will, within a reasonable time, cease to
engage in, such methods, acts.or practices alleged to be violative
of the rights of potenﬁial class members.

82K r J
&£kr) - Application of sections (¥ and (B of this Rule to

actions for equitable relief; amendment of complaints for equitable

=
& ' ‘
relief to request damages permiJZ:;; An action for equitable
: ' AJG mdc -
relief brought under sectiOnSG?ﬁ'of this Rule may be commenced

T

without compliance with the provisions of section @) of this Rule.

Not less than 30 days after th¢ commencement of an action for
equitable_relief, and after compliénce'with the provisions of
section & of this Rule, the class representative may amend his
complaint without leave of courf to include a request for damages.
.Thé provisions qf sectidn ¢ of this Rule shall be applicable if
the complaint for iﬁjunctive rélief.is‘ameﬁded to request damages.

32 L

Reea2) Limitation on maintenance of class actions for recovery

- 28



of certain statutory penalties. A class action may not be main-

taihed for the recovery of statutory minimum penalties for any
class member as provided in ORS 646.638 or 15 U.S.C. 1640(a) or-
any ‘other similar statute.

&l 1

R4d#®) Coordination of pending class actions sharing common

question of law or fact. (£)(€) When class actions sharing a

common question of fact or law are pending in different courts,
the presidiﬁg judgerf any such court, on his own motion or the
motion of any party may request the Supreme Court to assign a
circuit court, Court of Appeals, of Supreme Court'jﬁdge to deter-
ﬁine_Whether coordination of the actions is appropriate, and a
judge shall be so assigned to make thaf determination.

(%) Coordination of class actions sharing a common question
of fact or law is appropriate if one judge hearing ail of the
actions for all purposes in a selecfed site or sites will promote
the ends Qfﬂjustice taking into account whether the common question
of fact‘or law is predominating and significant to the litigation;

the convenience of parties, witnesses, and counsel; the relative

T

e
oA

development of the actipns;ahd,the’work.product of copnsel§ the
efficient utilization of.judicial'facilities and manpower; the
calendar of the courts; the disadvantages of'duplicafive and in-
cbnsiétent rulings, orders, or judgmeﬁts; and the likelihood of
settlement of tHe actions without furtﬂer litigation should coordina-
tion be denied.

(ﬁ) If the assigned judge determings that coordinafibn is
appropriate, he shall order the actions cdordinated, report that'

fact to the Chief Justice of the Supreme Court, and the Chief Justice

29



shall assign a judge to hear and determine the actions in the

site or sites he deems appropriate.

(ES The judge'of any court in which there is pending an action

sharing a common question of fact or law with coordinated actions,

on his ownvmotipn or the motion of any party may request the judge.
assigned to hear the coordinatgd.action»for an order coordinating
such actions.. Céordination of thebaction pending before the judge
SO0 .requesting shéll be determihéd undér the étandérdsvspecifiéd in
subsection @ﬂ of this section.

(&6 Pending any determlnatlon of whether coordination.is
approprlate, the Judge a331gned to make the determination may stay
any action being considered for, or affeCtiﬁg any action being
considered for, coordination.

& thwithstahding'any other provision of law, the Sﬁpreme
Court shall rpovide by rulé'the practice_and,procedure for coordina-
tion of class actions in convenient'courts, including provision.for

giving notice and presenting evidence.
s 3N ‘

{

¥A7 Ferldler) Judgment; inclusion of class members; description; names.
I
The judgment in an action malntalned as a class action under sub-

sections (é[r) or (¥ of section (@ of this Rule, whether or‘ﬁot

favorable to the class, shall include and describe those whom the

court finds to be members of the class. The judgment in an action

[

maintained as a class action under subsection (&) of section (%) of

this Rule, whether or not favorable to the class, shall include_and
specify by name those to whom the notice provided in section @) of
this Rule was directed, and whom the court finds to be members of

thevclass, and the judgment shall state the amount to be fecoveréd

by each membér.
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RULE 32
CLASS ACTIONS

A. Requirement for class action. One or more members of a class

may sue or be sued as representative parties on behalf of all only if:

A, (1) The class is so mmerous that joinder of all menbers is
impracticable; and

A.(2) There are questions of law or fact common to the class;
and

A.(8) The claims or defenses of the representative parties are
typical of the claims or defenses of the class; and

A.(4) The representative parties will fairly and adequately pro-
tect the interests of the class; and

A.(5) In an action for damages under subsection (3) of seétion
B. of this rule, the representative parties have complied with the preliti-
gation motice provisions of section I. of this rule.

B, Class action maintainable. An action may be maintained as a

class action if the prerequisites of section A. of this rule are satis-
fied, and in addition:

B.(1) The prosecution of separate actions by or against individual
menbers of the class would create a 1isk of:

B.(1)(a) Inconsistent or varying adjudications with respect to

‘individual menbers of the class which would esablish incompatible stand-

ards of conduct for the party opposing the class; or
B. (1) (b) Adjudications with respect to individual members of the
class vhich would as a practical matte be dispositive of the interests of

the other members mot parties to the adjudications or substantially



impair or impede their ability toeir interests; or

B.(2) The party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby making approp-
riate final injunctive relief or corresponding declaratory relief
with respect to the class as a whole; or _

B.(3) The court finds that the questions of law or fact com-
mon to the menbers of the class predominate over any questions affec-
ting only individual members, and that a class action is superior to
other available methods for the fair and efficient adjudication of
the controversy. Common question of law or fact shall mot be deemed
to predominate over questions affecting only individual members if
the court finds it likely that final determination of the action will
require separate adjudications of the claims of mumerous menbers of
the class, unless the separate adjudications relate primarily to the
calculation of damages. The matters pertinent to the findings include:
(a) the interest of members of the class in individually controlling
the prosecution or defense of separate actions, (b) the extent and

of any litigation concerning the controversy already commenced
by or against memnbers of the class; (c) the desirability or undesirabil-
ity of concentrating the litigation of the claims in the particular
forum; (d) the difficulties likely to be encountered in the management
of a class action, including the feasibility of giving adequate notice;
(e) the likelihood that the damages to be recovered by individual
class menbers if judgment for the class is entered are so minimal as
not to warrant the intervention of the court; (f) after a preliminary

hearing or otherwise, the determination by the court that the probabil-

ity og the claim or defense is minimal.



C. Court discretion, In an action comenced pursuant to subsec-

tion (3) of section B. of this rule, the court shall consider wvhether
justice in the action would be more efficiently served by maintenance
of the action in lieu thereof as a class action pursuant to subsection
(2) of section B. of this rule.

D. Court order to determine maintenance of class actions. As

soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so
maintained and, in an action pursuant to subsection (3) of section B.
of this rule, the court shall find the facts specially and state separ-
ately its conclusions thereon. An order under this section may be
conditional, and may be altered or amended before the decision on the
merits,

E. Dismissal or compromise of class actions; court approval

required; when notice required. A class action shall not be dismissed

or compromised without the approval of the ocourt, and notice of the
proposed dismissal or compromise shall be given to all members of the
class in such mammer as the court directs, except that if the dis-
missal is to be without prejudice or with prejudice against the class
representative only, then such dismissal may be ordered without notice
if there is a showing that no compensation in any form has passed
directly or indirectly from the party opposing the class to the class
representatizeor to his attomey and that no promise to give any such
compensation has been made. If the statute of limitations has run or
may run against the claim of any class member, the court may require

appropriate notice.



F. Court authority over conduct of class actions. In the con-

duct of actions to which this eéze , the court may make appropriate
orders which ﬁay be altered or as may be desirable:

F.(1) Determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation
of evidence or argument;

F.(2) Requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that notice be given
in such mamer as the court may direct to some or all of the members of
any step in the action, or of the proposed extent of the judgment, or
of the opportunity of members to signify whether they consider the rep-
resentation fair and adequate, to intervene and present claims or defen-
ses, or otherwise to come into the action,

F.(3) Imposing conditions on the representative parties or on
intervenors ;

F.(4) Requiring that the pleadings be amended to eliminate there-
from allegations as to representation of absent persons, and that the
action proceed accordingly;

F.(5) Dealing with similar procedural matters.

G. Notice required; content; statements of class menbers required;

form; content; amount of damages; effect of failure to file required

statement; stay of action in certain cases. In any class action main-

tained under subsection (3) of section B. of this rule:

The court shall direct to the members of the class the

& prcticable under the circumstances. Individual notice shall

be given to all memnbers who can be identified through reasonable effort.



\\,.

The notice shall advise each menmber that:

G. (L) (é) The court will exclude him from the class if he so
requests by a specified date;

G.(1)() The judgrent, whether favorsble or mot, will include
all menbers who do not request exclusion; and

G.(1)(c) Any menber who does mot request exclusion may, if he
desires, enter an appearance through his counsel.

G.(2) Prior to the final entry of a judgment against a defend-
ant the court shall request menbers of the class to submit a statement
in a form prescribed by the court requesting affirmative relief which
may also, where appropriate, require information regarding the
nature of the loss, injury, claim, transactional relationship, or
damage. The sf:atement shall be designed to meet the ends of justic‘e.
In determining the form of the étatement, the court shall consider the
nature of the acts of the defendant, the amount of knowledge a class
menber would have about the extent of his damages, the nature of the
class, including the probable degree of sophistication of its nénbe,rs
and the availability of relevant information from sources other than
the individual class menbers. The amount of damages assessed against
the defendant shall not exceed the total amount of damages determined
to be allowable by the court for each individual class menber, asses-
sable court costs, and an award of attomey fees, if any, as determined
by the court.

G.(3) Failure of a class member to file a statement required

by the court will be grounds for the entry of judgment dismissing his



claim without prejudice to his right to maintain an individual, but
not a class, action for such claim.

| G.(4) Where a party has relied upon a statute or law which
another party seeks to have declared invalid, or vwhere a party has
in gpod faith relied upon any legislative, judicial, or administra-

tive i rpretdat:{ion or regulation which would necessarily have to
- Vone
@ or held inapplicable if another party is to prevail in the

class action, the action shall be stayed until the court has made a
determination as to the validity or applicability of the statute,
law, interpretation or regulation.

H. Commencement or maintenance of class actions regarding

particular issues; division of class; subclasses. When appropriate:

H.(1) An action may be brought or maintained as a class action
with respect to particular issues; or

H.(2) A class may be divided into subclasses and each sub-
class treated as a class, and the provisions of this rule shall then
be construed and applied accordingly.

I. Notice and demand required prior to commencement of action

for damages.

I.(1) Thirty .days or more prior to the comencement of an action
for damages pursuant to the provisions of subsection (3) of section B.
of this rule, the potential plaintiffs' class representative shall:

I.(1)(a) Notify the potential defendant of the particular al-
leged cause of action.

I.(1)(®) Demand that such person correct or rectify the al-

leged wrong.



I.(2) Such notice shall be in writing and shall be sent by
certified or registered mail, return receipt requested, to the place

action occurred, such person's principal place of

this state, or, if neither will effect actual notice,
the offied of the Secretary of State.

J. Limitation on maintenance of class actions for damages.

No action for damages may be maintained under the provisions of sec-
tions A., B. and C. of this rule upon a showing by a defendant that
all of the following exist:

J.(1) All potential class menmbers similarly situated have

been identified, or a reasonable effort to identify such other people

~ has been made;

J.(2) All potential class menbers so identified have been -
notified that upon their request the defendant will make the approp-
riate compensation, correction or remedy of the alleged wrong;

J.(3) Such compensation, correction or remedy has been, or,
in a reasonable time, will be, given; and

J.(4) Such person has ceased from engaging in, or if immediate
cessation is impossible or unreasonably expensive under the circum-
stances, such person will, within a reasonale time, cease to engage
in, such methods, acts or practices alleged to be violative of the
rights of potential class menbers.

K. Application of sections I. and J, of this rule to actions

for equitable relief; amendment of complaints for equitable relief to

request damages permitted. An action for equitable relief brought

under sections A,, B., and C. of this rule my be commenced without compli-. .

ance with the provisions of section I. of this rule. Not less than 30



days after the commencement of an action for equitable relief, and after
compliance with the provisions of section I. of t@s rule, the class
representative may amend his complaint without leave of court to in-
clude a request for damages. The provisions of section I. of this rule.
shall be applicable if the complaint for injunctive relief is amended

to request damages.

L. Limitation on maintenance of class actions for recovery of

certain statutory penalties. A class action may not be maintained for
the recovery of statutory minimm penalties for any class member as pro-
vided in ORS 646.638 or 15 U.S.C. 1640(a) or any other similar statute.

M. Coordination of pending class actions sharing common question

of law or fact.

M. (1)(a) When class actions sharing a common question of fact or law
are pending in different courts, the presiding judge of any such court, on his
own motion or the motion of any party may request the Supreme Court to
assign a Circuit Court, Court of Appeals or Supreme Court judge to deter-
mine whether coordination of the actions is appropriate, and a judge shall
be so assigned to make that detemmination,

M. (1) (b) Coordination of class actions sharing a common question
of fact or law is appropriate if one judge hearing all of the actions
for all purposes in a selected site or sites will promote the ends of
justsice taking into account whether the common question of fact or law
is predominating and significant to the litigation; the convenience of
parties, witnesses, and counsel; the relative development of the actions
 and the work product of counsel; the efficient utilization of judic-
ial facilities and manpower; the calendar of the courts; the disad-

vantages of duplicative and inconsistent rulings, orders, or judgments;



and the likelihood of settlement of the actions without further litiga-
tion should coordination be denied.

M. (2) 1If the assigned judge determines that coordination is
appropriate, he shall order the actions coordinated, report that fact
to the Chief Justice of the Supreme Court, and the Chief Justice shall
assign a judge to hear and determine the actions in the site or sites
he deems appropriate.

M.(3) The judge of any court in which there is pending an. action
sharing a common question of fact or law with coordinated actions, on
his own motion or the motion of any party may request the judge assigned
to hear the ooordiné@agtion for an order coordinating such actions.
Coordination of the aaction pending before the judge so requesting shall be
determined under the standards specified in subsection (1) of this section.

M. (4) Pending any determination of whether coordination is
apprpriate, the judge assigned to meke the determination may stay any
action being considered for, or affecting any action being considered
for, coordination.

M. (5) ’ Notwithstanding any other provision of law, the Supreme
Court shall provide by rule the practice and procedure for coordina-
tion of class actions in convenient courts, including provision for
giving notice and presenting evidence.

N. Judgment; inclusion of class members; description; names.

The judgment in an action maintained as a class action under subsections
(1) or (2) of section B. of this rule, whether or not favorable to the
class, shall include and describe those whom the court finds to be
menbers of the class. The judgment in an action mmintained as a class

action under subsection (3) of section B. of this rule, whether or not



favorable to the class, shall include and specify by name those to
whom the notice provided in sectlon? of this rule was directed, and
whom the court finds to be menbers of the class, and the judgrent shall
state the amount to be recovered by each member,

0. Attorney fees. Any award of attorney fees against the party

opposing the class and any fee charged class memnbers shall be reason-

able and snall be set by the court.

BACKGROUND NOTE

i class actions, see: ORS 13.400
3410,
ORS 13.310. [3.280

ORS sections superseded: 13.210, 13.220 ¥13.240, 13.250, 13.260,
13.270, Wﬁm . 13.320, 13.330, 13.340, 13.350, 13.360,
13.370. 13.380, 13.390.

COMMENT

These are the existing ORS sections relating to class actions
without change. ONS. (3. 400 oamd (3.9/0 me le P as ﬂC/VQ

becowse Tly e ples o wopelTe froclope k. 300
lg Cc/”?L a-5—¢ {7:,% becocte u..f LS e AL aF
£U"J Gnce .
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BACKGROUND NOTE

ORS sections superseded: 13.120.

COVMENT

This rule is based upon Federal Rule 22, Adoption of
this rule was recommended to the last legislature by the Oregon
State Bar, Two forms of interpleader are covered by existing
Qregon law, ORS 13.120 and equitable interpleader. The effective-
ness of the interpleader device in Oregon under the existing
rules is hampered by the limited scope of ORS 13.120 and the
historic limitations on equitable interpleader. This rule is of
general application and eliminates the equitable interpleader
requirements that the same debt or duty be claimed by all the
interpleaded parties, that the claimant's titles or claims be
dependent on or derive from a common source, that the stakeholder
ot have or claim any interest in the subject of the interpleader
and that the stakeholder mot have incurred any independent liabil- 6 -7 .
ity to any one of the claimants.

RULE 32

CLASS ACTIONS

A. Requirement for class action. One or more members of

a class may sue or be sued as representative parties on behalf of
all only if:

A.(1) The class is so mmerous that joinder of all members
is inpracticable; and

A.(2) There are questions of law or fact common to the
class; and

A.(3) The claims or defenses of the representative
parties are typical of the claims or defenses of the class; and

A.(4) The representative parties will fairly and ade-
quately protect the interests of the class; and

A.(5) In an action for damages under subsection (3) of

section B. of this rule, the representative parties have conplied
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with the prelitigation notice provisions of section I. of this
rule.

B. (Class action maintainable. An action or proceeding

may be maintained as a class action if the prerequisites of
section A, of this rule are satisfied, and in addition:

B.(1) The prosecution of separate actions by or against
individual members of the class would create a risk of:

B.(1)(a) Inconsistent or varying adjudications with res-
pect to individual members of the class which would establish
incompatible standards of conduct for the party opposing the
class; or

B.(1)(b) Adjudications with respect to individual mem-
bers of the class which would as a practical matter be disposi-
tive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to
protect their interests; or

B.(2) The party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or

B.(3) The court finds that the questions of law or fact
common to the members of the class predominate over any ques-
tions affectiﬁg only individual members, and that a class action
is superior to other available methods for the fair and efficient
adjudication of the controversy. Common questloﬁ/of law or fact
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shall not be deemed to predominate over questicns affecting only M
individual members if the court finds it likely that final deter-
mination of the action will require separate adjudications of the
claims of mumerous members of the class, unless the separate ad-
judications relate primarily to the calculation of damages. The
matters pertinent to the findings include: (a) the interest of
menbers of the class in individually controlling the prosecution
or defense of separate actions or proceedings, (b) the extent and
nature of any litigation concerning the controversy already com-
menced by or against members of the class; (c) the desirability
or undesirability of concentrating the litigation of the claims -
in the particular forum; (d) the difficulties likely to be en-
countered in the management of a class action, including the
feasibility of giving adequate motice; (e) the likelihood thét
the damages to be recovered by individual class members if judg- W
ment for the class is entered are so minimal as not to warrant ;0(//
the intervention of the court; (f) after a preliminary hearing or OT )
otherwise, the determination by the court that [the probability
of sustaining the claim or defense is minimal.

C. Court discretion. In an action commenced pursuant to

subsection (3) of section B. of this rule, the court shall con-

sider whether justice in the action would be more efficiently
served by maintenance of the action in lieu thereof as a class
action pursuant to subsection (2) of section B. of this rule.

D, Court order to determine maintenance of class actions.

As soon as practicable after the commencement of an action or pro-

ceeding brought as a class action, the court shall determine by
-69-



order whether it is to be so maintained and, In action pursuant
to subsect;ion (3) of section B. of this rule, the court shall
find the facts specially and state separately its conclusions
thereon. An order under this section may be conditional, and
may be altered or amended before the decision on the merits.

E. Dismissal or compromi.se of class actions; court approval

required; when motice required. A class action shall not be dis-

missed or compromised without the approval of the court, and notice
of the proposed dismissal or compromise shall be given to all mem-
bers of the class in such marmer as the court directs, except that
if the dismissal is to be without prejudice or with prejudice
against the class representativg/ only, then such dismissal may be
ordered without notice if there is a showing that no compensation

in any form has passed directly or indirectly from the party op-

posing the class to the class representative or to his attorney

and that no promise to give any such compensation has been made.
If the statute of limitations has run or may run against the claim
of any class member, the court may require appropriate notice.

F. Court authority over conduct of class actions. In the

conduct of actions to which this rule applies, the court may meke
appropriate orders which may be altered or amended as may be
desirable:

F.(1) Determining the course of proceedings or prescrib-
ing measures to prevent undue repétition or complication in the
presentation of évidence or argument;

F.(2) Requiring, for the protection of the members of

~-70-
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the class or otherwise for the fair conduct of the action, that
motice be given in such mammer as the court may direct to some
or all of the members of any step in the action, or of the
proposed extent of the judgment, or of the opportunity of mem-
bers to signify whether they consider the representation fair
and adequate, to intervene and present claims or defenses, or
otherwise to come into the action;

F.(3) Imposing conditions on the representative parties
or on intervenors;

F.(4) Requiring that the pleadings be amended to elimi-
nate therefrom allegations as to representation of absent persons,
and that the action proceed accordingly;

F.(5) Dealing with similar procedural matters.

G. Notice required; content; statements of class members

required; form; content; amount of damages; effect of failure to

file required statement; stay of action in certain cases. In any

class action maintained under subsection (3) of section B. of this
rule:

G.(1) The court shall direct to the members of the class
the best notice practicable under the circumstances. Individual
notice shall be given to all members who can be identified
through reasonable effort. The notice shall advise each member
that:

G.(1)(a) The court will exclude such member from the
class if such menber so requests by a specified date;

G.(1)(b) The judgment, whether faworable or mot, will

include all members who do not request exclusion; and
-71-
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G. (1) (c) Any menber who does mot request. exclusion may,
if such member desires, enter an appearance through such mem-
ber's counsel. |

G.(2) Prior to the final entry of a judgment against a
defendant the court shall request members of the class to sub-
mit a statement in a form prescribed by the court requesting
affirmative relief which may also, where appropriate, require
information regarding the nature of the loss, injury, claim,
transactional relationship, or damage. The statement shall be
designed to meet the ends of justice. In determining the form
of the statement, the court shall consider the nature of the acts
of the defendant, the amount of knowledge a class member would
have about the extent of such member's damages, the nature of the
class, including the probable degree of sophistication of its
renbers and the availability of relevant information from sources
other than the individual class members. The amunt of damages
assessed against the defendant shall mot exceed the total amount
of damages determined to be allowable by the court for each indi-
vidual class member, assessable court costs, and an award of at-
tomey fees, if any, as determined by the court. |

G.(3) Failure of a class member to file a statement re-
quired by the court will be grounds for the entry of judgment dis-
missing such class menber's claim without prejudice to the right
to maintain an individual, but not a class, action for such
claim,

G.(4) Where a party has relied upon a statute or law
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which another party seeks to have declared invalid, or where a
party has in good faith relied upon any legislatiwe, judicial,
or administrative interpretation or regulation which would
necessarily have to be wided or held inapplicable if another
party is to prevail in the class action, the action shall be
stayed until the court has made a determination as to the
validity or applicébility of the statute, law, interpretation
or regulation.

H. Commencement or maintenance of class actions regarding

particular issues; division of class; subclasses. When approp-

riate:

H.(1) An action or proceeding may be brought or maintained
as a class action with respect to particular issues; or

H.(2) A class may be divided into subclasses and each sub-
class treated as a class, and the provisions of this rule shall
then be construed and applied accordingly.

I. Notice and demand equired prior to commencement of

action for damages.

I.(1) Thirty days or more prior to the cogzncenent of an
action for damsges pursuant to the provisions of subsection (3) of
Section B, of this rule, the potential plaintiffs' class repre-

sentative shall: T
tallg¢
¥ea

alleged cause of action; and —

a Z’LL'L/.I-’ s

I.(1)(a) Notify the potential defendant of the particular

I.(1)(b) Demand that such person correct or rectify the

alleged wrong.
-73-



I.(2) Such nptice shall be in writing and shall be sent
by certified or registered mail, return receipt requested, to
the place where the tramsaction occurred, such persofl‘s princi-

pal place of business within this state, or, if neither will

effect actual notice, the office of the Secretary of State.

J. Limitation on maintenance of class actions for damages.

No action for damages may be maintained under the provisions of
sections A., B. and C. of this rule upon a showing bjr a defendant
that all of the following exist:

J. (1) All potential class members similarly situated have
been identified, or a reasonable effort to identify such other
people has been made;

J.(2) All potential class members so identified have been
notified that upon their request the defendant will make the ap-
propriate campensation, correction or remedy of the alleged wrong;

J.(3) Such compensation, correction,or remedy has been,
or, in a reasonable time, will be, ; and

J.(4) Such person has ceased from engaging in, or if im-
mediate cessation is impossible or unreasonably expensive under
the circumstances, such person will, within a reasonable time,
cease to engage h}ésuch methods, actsyor practices alleged to be
violative of the rights of potential class members.

K. Application of sections I. and J. of this rule to

actions for equitable relief; anm&nmt of complaints for equitable

relief to request damages permitted. An action for equitable re-

lief brought under sections A., B., and C, of this rule may be
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commenced withbut compliance with the provisions of section I.

of this rule. Not less than 30 days after the commencement of
an action for equitable relief, and after compliance with the
provisions of section I. of this rule, the class representatiwe's
complaint may be amended without leave of court to include a
request for damages. The provisions of section % of this rule
shall be gpplicable if the complaint for injunctive relief is
arended to request damages.

L. Limitation on maintenance of class actions for recovery

of certain statutory penalties. A class action may not be main-

tained for the recovery of statutory minimm penalties for any

class member as provided in ORS 646.638 or 15 U.S.C. 1640(a) or

any other similar statute.

M. Coordination of pending class actions sharing common }/LO” LS

: s
question of law or fact. C
. . . / 8(:’*- S;s() /l IL/C\-
M.(1)(a) When class actions sharing a common question of -
: 2 wo CJ,
fact or law are pending in different courts, the presiding judge %
- Mo
of ary such court, o' the court's owm nr/iésen éw_gf

any party) may request the Supreme Couwrt to assign a Circuit Court,
'Court of Appeals or Supreme Court judge to determine whether
coordination of the actions is appropriate, and a judge shall be
so assigned to make that determination.

M. (1) (b) Coordination of class actions sharing a common
question of fact or law is appropriate if one judge hearing all
of the actions for all purposes in a selected site or sites will
promote the ends of justice taking into account whether the com-
mon question of fact br law is predominating and significant to
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the litigation; the convenience of parties, witnesses, and coun-
sel; the relative dewvelopment of the actions and the work product
of counsel; the efficient utilization of judicial facilities and
manpower; the calendar of the courts; the disadvantages of
duplicative and inconsistent rulings, orders, or judgments;

and the likelihood of settlement of the actions without further
litigation should coordination be denied.

M.(2) 1If the assigned judge determines that coordination
is appropriate, such judge shall order the actions coordinated,
report that fact to the Chief Justice of the Supreme Court, and
the Chief Justice shall assign a judge to hear and determine
the actions in the site or sites the Chief Justice deems approp-
riate,

M.(3) The judge of any court in which there is pending
an action sharing a common-questien bi act or law with coordina-

Ih Al

ted actions, m%he court's own HbEIon or ‘the motion of any party

s

may request the judge assigned to hear the coordinated action

for an order coordinating such actions. Coordination of the action

pending before the judge so requesting shall be determined under
the standards specified in subsection (1) of this section.

M. (4) Pending any determination of whether coordination
is appropriate, the judge assigned to make the determination may
stay any action being considered for, or affecting any action
being considered for, coordination.

M.(5) Notwithstanding any other provision of law, the
Supreme Court shall provide by rule the practice and procedure
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for coordination of class actions in convenient courts, including
provision for giving motice and presenting evidence.

N. Judgment; inclusion of class members; description; names.

The judgment in an action or proceeding mmintained as a class
action under subsections (1) or (2) of section B. of this rule,
whether or not favorable to the class, shall include and describe
those whom the court finds to be members of the class. The judg-
ment in an action or proceeding maintained as a class action under

subsection (3) of section B, of this rule, vhether or not favorable

to the class, shall include and specify by name those to whom the m
motice provided in section G. of this rule was directed, and whom ;0”{15/ Vi
ﬁie court finds to be menbers of the class, and the judgment shall 3"%{""'7(
state the amount to be recovered by each member. Vhd S ;&A

0. Attorney fees. Any award of attorney fees against the

party opposing the class and any¥ fee charged class members snhall be
reasonable and shall be set by the ooui‘t.
RACKGROUND NOTE

ORS sections erseded: 13.210, 13.220, 13.230, 13.240,
13.250,713.260, 13.270, 13.280, 13.290, 13.300, 13.320, 13.330,
13,340, 13.350, 13.360, 13.370, 13.380, 13.390.

OMMENT

These are the existing ORS sections relating to class actions,
(RS 13.400 and 13.410 are left as statutes because they are rules of
appellate procedure. ORS 13.310 is left as a statute because it is
a rule of evidence.
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- REF5) Attorney fees. Any award of attorney fees against the

party opposing'the,class and -any fee charged class members.shall

be reasonable and shall be set by the court.

4 33
INTERVENTION

%iik Definitioh.A interventionvtékes place'when a-third
person is permitted fo Become a party to an action or proceeding
between other peréons, either by joiﬁing the plaintiff in claim—
ing what is sought by the comblaint, or by uniting witﬁ the
aefendant in resisting the qlaims o0f the plaintiff, or by demand-
ing anything advefseiy to both the plaintiff and defendant.

3% 8 »

-Sks) Intervention of right. At any time before trial, any

person shall be permitted to intervene in an action when a statute
of this state or these rules confers an unconditional right to
intervene.

33 <

S£8) Permissive intervention. At any time before trial any

person who has an interest in the matter in liﬁigation may,‘by
leave 6ficour£, intervene. In exercising its discretion, thé
c0ur£ shall consider whether the intervention will uﬁduly delay
or prejudice the adjudication of the'rights of the original.par—
ties.

{éég Procedure. A person desiring to intervene shall serve
a métion to intervene upon:the parties as provided in Rule :?L_

of ers ' The motion shall state the

grounds therefor and shall be .accompanied by a pleadingbsetting
forth the claim or defense for which intervention is sought. If

the court allows the intervention, parties shall, within 10 days,

31



RILE 32
CLASS ACTIORS

A, Requirement for class action. One or more members of a class

may sue or be sued as representative parties on behalf of all only if:

A.(1) The class is so mmerous that joinder of all menbers is
impracticable; and

A.(2) There are questions of law or fact common to the class;
and

A.(3) The claims or defenses of the representative parties are
typical of the claims or defenses of the class; and

A.(4) The representative parties will fairly and adequately pro-
tect the interests of the class; and

A.(5) In an action for damages under subsection (3) of section
B. of th_is rule, the representative parties have complied with the preliti-
gation notice provisions of section I. of this rule.

B. Class action maintainable. An action may be maintained as a

class action if the prerequisites of section A. of this rule are satis-
fied, and in addition:

B.(1) The prosecution of separate actions by or against individual
menbers of the‘class would create a risk of:

B.(1)(a) Inconsistent or varying adjudications with respect to
Individual members of the class vhich would esablish incompatible stand-
ards of conduct for the party opposing the class; or

B.(L)(b) Adjudications with respect to individual memnbers of the
class vhich would as a practical matte be dispositive of the interests of

the other members not parties to the adjudications or substantially
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impair or impede their ability to protect their interests; or

B.(2) The party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby making approp-
riate final injunctive relief or corresponding declératory relief
with respect to the ciass as a whole; or

B.(3) The court finds that the questions of law or fact com-
mon to the members of the class predominate over any questions affec-
ting only individual members, and that a class action is superior to
other available methods for the fair and efficient adjudication of
the controversy. Common question of law or fact shall not be deemed
to predominate over questions affecting only individual members if
the court finds it likely that final determination of the action will
require separate adjudications of the claims of mumerous members of
the class, unless the separate adjudications relate primarily to the
calculation of damages. The matters pertinent to the findings include:
(a) the interest of members of the class in individually controlling
the prosecution or defense of separate actions, (b) the extent and
nature of any litigation conceming the controversy already commenced
by or against members of the class; (c) the desirability or undesirabil-
ity of concentrating the litigation of the claims in the particular
forum; (d) the difficulties likely to be encountered in the management
of a class action, including the feasibility of giving adequate notice;
(e) the likelihood that the damages to be recovered by individual
class members if judgment for the class is entered are so minimal as
not to warrant the intervention of the court; (f) after a preliminary
hearing or otherwise, the determination by vthe court th:at the probabil-

ity of sustaining the claim or defense is minimal.
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C. Court discretion. In an action comenced pursuant to subsec-

tion (3) of section B. of this rule, the court shall consider whether
justice in the action would be more efficiently served by maintenance
of the action in lieu thereof as a class action pursuant to subsection

(2) of section B. of this rule.

D, Court order to determine maintenance of class actions. As
soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so
maintained and, in an action pursuant to subsection (3) of section B.
of this rule, the court shall find the facts specially and state separ- -
ately its conclusions thereon. An order under this section may be
conditional, and may be altered or amended before the decision on the
merits.

E. Dismissal or compromise of class actions; court approval

required; when notice required. A class action shall not be dismissed

or compromised without the approval of the court, and motice of the
proposed dismissal or compromise shall be given to all members of the
class in such mammer as the court directs, except that_if the dis-
missal is to be without prejudice or with prejudice against the class
representative only, then such dismissal may be ordered without notice
if there is a showing that no compensation in any form has passed
directly or indirectly from the party opposing the class to the class
representatireor to his attomey and that no promise to give any such
compensation has been made. If the statute of limitations has run or
may run against the claim of any class menber, the court may require

appropriate notice.
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F. Court authority over conduct of class actions. In the con-

duct of actions to which this rule applies, the court may meke appropriate
orders vwhich may be altered or amended as may be desirable:

F.(1) Determining the course of proceedings or prescribing
measures to prevent undue repetition or conplication in the presentation
of evidence or argument;

F.(2) Requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that notice be given
in such mammer as the court may direct to some or all of the menbers of
any step in the action, or of the proposed extent of the judgment, or
of the opportunity of members to signify whether they consider the rep-
resentation fair and adequate, to intervene and present claims or defen-
ses, or otherwise to come into the action,

F.(3) TImposing conditions on the representative parties or on
intervenors;

F.(4) Requiring that the pleadings be amended to eliminate there-
from allegations as to representation of absent persons, and that the
action proceed accordingly;

F.(5) Dealing with similar procedural matters.

G. Notice required; content; statements of class members required;

form; content; amount of damages; effect of failure to file required

statement; stay of action in certain cases. In any class action main-

tained under subsection (3) of section B. of this rule:
G. (1) The court shall direct to the members of the class the
best notice prcticable wnder the circumstances. Individual notice shall

be given to all menbers who can be identified through reasonable effort.
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The notice shall advise each member that:

G.(1)(a) The court will exclude him from the class if he so
requests by a specified date;

G.(1)(b) The judgment, whether faworable or rot, will include
all menbers who do not request exclusion; and

G.(1)(c) Any member who does ot request exclusion may, if he
desires, enter an appearance through his counsel.

G.(2) Prior to the final entry of a judgment against a defend-
ant the court shall request members of the class to submit a statement
in a form prescribed by the court requesting affirmative relief which
may also, vhere appropriate, require information regarding the
nature of the loss, injury, claim, transactional relationship, or
damage. The statement shall be designed to meet the ends of justice.
In determining the form of the statement, the court shall consider the
nature of the acts of the defendant, the amount of knowledge a class
menber would have about the extent of his damages, the nature of the
class, including the probable degree of sophistication of its ménbers
and the availability of relevant infommation from sources other than
the individual class nmembers. The amount of damages assessed against
the defendant shall not exceed the total amount of damages determined
to be allowable by the court for each individual class menber, asses-
sable court costs, and an awérd of attormey fees, if any, as determined
by the court.

G.(3) Failure of a class member to file a statement required

by the court will be grounds for the entry of judgment dismissing his
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claim without prejudice to his right to maintain an individual, but
not a class, action for such claim,

G. (%) Where a party has relied upon a statute or law vhich
another party seeks to have declared invalid, or where a party has
in good faith relied upon any legislatiwve, judicial, or administra-
tive interpretation or regulation which would necessarily hawve to
be woided or held inapplicable if another party is to prevail in the
class action, the action shall be stayed until the court has made a
determination as to the validity or applicability of the statute,
law, interpretation or regulation.

H. Commencement or maintenance of class actions regarding

particular issues; division of class; subclasses. When appropriate:

H.(1) An action may be brought or maintained as a class action
with respect to particular issues; or

H.(2) A class may be divided into subclasses and each sub-
class treated as a class, and the provisions of this rule shall then
be construed and applied accordingly.

I. Notice and demand required prior to commencement of action

for damages.

I.(1) Thirty days or more prior to the comencement of an action

for damages pursuant to the provisions of subsection (3) of section B,
of this rule, the potential plaintiffs' class representative shall:

I.(1)(a) Notify the potential defendant of the particular al-
leged cause of action.

I.(1)(b) Demand that such person correct or rectify the al-

leged wrong.
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I1.(2) Such notice shall be in writing and shall be sent by
certified or registered mail, return receipt requested, to the place
where the transaction occurred, such person's principal place of
business within = this state, or, if neither will effect actual notice,
the office of the Secretary of State.

J. Limitation on maintenance of class actions for damages.

No action for damages may be maintained wnder the provisions of sec-
tions A., B. and C. of this rule upon a showing by a defendant that
all of the following exist:

J.(1) All potential class nmembers similarly situated have
been identified, or a reasonable effort to identify such other people
has been made;

J.(2) All potential class members so identified have been
notified that upon their request the defendant will make the approp-
riate compensation, correction or remedy of the alleged wrong;

J.(3) Such compensation, correction or remedy has been, or,
in a reasonable time, will be, given; and

J.(4) Such person has ceased from engaging in, or if immediate
cessation is impossible or unreasonably expensive under the circum-
stances, such person will, within a.reasonable time, cease to engage
in, such methods, acts or practices alleged to be violatiwve of the
rights of potential class members.

K. Application of sections I. and J. of this rule to actions

for equitable relief; amendment of complaints for equitable relief to

request damages permitted. An action for equitable relief brought

under sections A., B., and C. of this rule may be commenced without compli-.

ance with the provisions of section I. of this rule. Not less than 30
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days after the commencement of an action for equitable relief, and after
compliance with the provisions of section I. of this rule, the class
representative may amend his complaint without leave of court to in-
clude a request for damages. The provisions of section I. of this rule.
shall be applicable if the complaint for injunctive relief is amended

to request damages.

L. Linmitation on maintenance of class actions for recovery of

certain statutory penalties. A class action may not be maintained for

the recovery of statutory minimm penalties for any class memnber as pro-
vided in ORS 646.638 or 15 U.S.C. 1640(a) or any other similar statute.

M. Coordination of pending class actions sharing common question

of law or fact.

M.(1)(a) When class actions sharing a commn question of fact or law
are pending in different courts, the presiding judge of any such court, on his
own motion or the motion of any party may request the Supreme Cowrt to
assign a Circuit Court, Court of Appeals or Supreme Court judge to deter-
mine whether coordination of the actions is appropriate, and a judge shall
be so assigned to make that detemmination.

M. (1) (b) Coordination of class actions sharing a common question
of fact or law is appropriate if one judge hearing all of the actions
for all purposes in a selected site or sites will promote the ends of
justsice taking into accoﬁnt vhether Ene_ common question of fact or law
is predominating and significant to the litigation; the convenience of
parties, witnesses, and counsel; the relative development of the actions
and the work product of counsel; the efficient utilization of judic-
ial facilities and manpower; the calendar of the courts; the disad-

vantages of duplicative and inconsistent rulings, orders, or judgments;
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and the likelihood of settlement of the actions without further litiga-
tion should coordination be denied.

M.(2) If the assigned judge determines that coordination is
appropriate, he shall order the actions coordinated, report that fact
to tne Chief Justice of the Supreme Court, and the Chief Justice shall
assign a judge to hear and determine the actions in the site or sites -
he deems appropriate.

M.(3) The judge of any court in which there is pending an action
sharing a common question 6f fact or law with coordinated actions, on
his own motion or the motion of any party may request the judge aésigned
to hear the coordinated action for an order coordinating such actions.
Coordination of the action pending before the judge so requesting shall be
determined wnder the standards specified in subsection (1) of this section.

M.(4) Pending any determination of whether coordination is
apprpriate, the judge assigned to meke the determination may stay any
action being considered for, or affecting any action being considered
for, coordination.

| M. (5) Notwithstanding any other provision of law, the Supreme
Court shall provide by rule the practice and procedure for coordina-
tion of class actions in convenient courts, including provision for
giving notice and presenting evidence.

N. Judgment; inclusion of class members; description; names.

The judgment in an action maintained as a class action under subsections
(1) or (2) of section B. of this rule, vhether or not favorable to the
class, shall include and describe those whom the court finds to be
menbers of the class. The judgment in an éction najntaj:rxed as a class

action under subsection (3) of section B. of this rule, whether or mot
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favorable to the class, shall include and specify by name those to

whom the notice provided in section G. of this rule was directed, and
vhom the court finds to be members of the class, and the judgment shall
state the amount to be recovered by each member,

0. Attorney fees, Any award of attomey fees against the party

opposing the class and any fee charged class members shall be reason-
able and shall be set by the court.

BACKGROUID NOTE

ORS sections superseded: 13.210, 13.220, 13,230, 13.240, 13,250,
13.260,713.270, 13.230, 13.290, 13.300, 13 320, 13 330, 13 340, 13 350,
13. 360 13, 370 13.380, 13.390.

COMMENT

These are the existing ORS sections relating to class actions
without change. ORS 13.400 and 13.410 are left as statutes because they
are rules of appellate procedure. ORS 13.310 is left as a statute be-
cause it is a rule of evidence,
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ORS sections superseded: 13.120.

COMMENT

This rule is based upon Federal Rule 22, Adoption of
this rule was recommended to the last legislature by the Oregon
State Bar. Two fomms of interpleader are covered by existing
Cregon law, ORS 13.120 and equitable interpleader. The effective-
ness of the interpleader device in Oregon under the existing
rules is hampered by the limited scope of ORS 13.120 and the
historic limitations on equitsble interpleader. This rule is of
general application and eliminates the equitable interpleader
requirements that the same debt or duty be claimed by all the
interpleaded parties, that the claimant's titles or claims be
dependent on or derive from a common source, that the stakeholder
ot have or claim any interest in the subject of the interpleader
and that the stakeholder not have incurred any independent liabil-

ity to any one of the claimants.

RULE 32
CLASS ACTIONS
A. Requirement for class action. One or more members of

a class may sue or be sued as representative parties on behalf of
all only if:

A.(1) The class is so mumerous that joinder of all menbers -
is inmpracticable; and

A.(2) There are questions of law or fact common to the
class; and

A.(3) The claims or defenses of the representative
parties are typical of the claims or defenses of the class; and

A.(4) The representative parties will fairly and ade-
quately protect the interests of the class; and

A.(5) In an action for damages under subsection (3) of
section B. of this rule, the representative part:i.;::s have conpliéd
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with the prelitigation notice provisions of section I. of this
rule.

B. (Class action maintainable. An action or proceeding

may be maintained as a class action if the prerequisites of
section A, of this rule are satisfied, and in addition:

B.(1) The prosecution of separate actions by or against
individual members of the class would create a risk of:

B.(1)(a) Inconsistent or varying adjudications with res-
pect to individual members of the class which would establish
incompatible standards of ccnducf for the party opposing the
class; or |

B. 1) () Adjudications with respect to individual mem-
bers of the class which would as a practical matter be dispgsi-
tive of the interests of the other members mot parties to the
adjudications or substantially impair or impede their ability to~
protect their interests; or

B.(2) The party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or

B.(3) The court finds that the questions of law or fact
comon to the members of the class predominate over any ques-
tions affecting only individual members, and that a class action
is superior to other awvailable methods for the fair and efficient
adjudication of the controversy. Common quéstion of law or fact
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shall mot be deemed to predominate over questions affecting only
individual menbers if the court finds it likely that final deter-
mination of the action will require separate adjudications of the
claims of mmerous members of the class, unless the separate ad-
judications relate primarily to the calculation of damagesA. The
matters pertinent to the findings include: (a) the interest of
menbers of the class in individually controlling the prosecution
or defense of separate actions or proceedings, (b) the extent and
nature of any litigation concerning the controwversy already com- -
menced by or against members of the class; (c) the desirability
or undesirability of concentrating the litigation of the claims
in the particular forum; (d) the difficulties likely to be en-
countered in the management of a class action, including the
feasibility of giving adequate motice; (e) the likelihood that
the damages to be recovered by individual class members if judg-
mnt for the class is entered are so minimal as not to warrant
the intervention of the court; (£) after a preliminary hearing or
otherwise, the determination by the court that the probability
of sustaining the claim or defense is minimal,

C. Court discretion. In an action commenced pursuant to

subsection (3) of section B. of this rule, the court shall con-
sider whether justice in the action would be more efficiently
served by maintenance of the action in lieu théreof as a class
action pursuant to subsection (2) of section B. of this rule.

D. Court order to determine maintenance of class actions.

As soon as practicable after the commencement of an action or pro-

ceeding brought as a class action, the court shall determine by
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order whether it is to be so maintained and, in acti.qn pursuant
to subsecﬁ.on (3 c_>f sgcfcion B. of this mlg, the court shall
find the facts specially and state separately its conclusions
thereon. An order umder this section may be conditional, and
may be altered or amended before the decision on the merits.

E. Dismissal or compromise of class actions; court approval

required; when notice required. A class action shall not be dis-

missed or compromised without the approval of the court, and notice
of the proposed dismissal or compromise shall be given to all mem-
bers of the class in such mamer as the court directs, except that
if the dismissal is to be without prejudice or with prejudice
against the class representative only, then such dismissal may be
ordered without notice if there is a showing that no compensation
in any form has passed directly or indirectly from the party op-

__posing the class to the class representative or to his attorney

and that no promise to give any such compensation has been made.
. If the statute of limitations has run or may rumn against the claim
of any class member, the court may require appropriate notice.

F. Court authority over conduct of class actions. In the

conduct of actions to which this rule applies, the court may meke
appropriate orders which may be altered or amended as may be
desiréble: '

F.(1) Determining the course of proceedings or prescrib-
ing measures to prevent undue repetition or conplicatj.on in the
presentation of évidence or argument;

F.(2) Requiring, for the protection of the members of
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the class or otherwise for the fair cqnduct Qf the action, that
motice be given in such mammer as the court may direct to some
or all of the members of amy step in the action, or of the
proposed extent of the judgment, or of the opportunity of mem-
bers to signify whether they consider the representation fair
and adequate, to intervene and present clams or defenses, or
otherwise to come into the action;

F.(3) Imposing conditions mn the representative parties
or on intervenors; '

F.(4) Requiring that the pleadings be amended to elimi-
nate therefrom allegations as to representation of absent persons,
and that the action proceed accordingly;

F.(5) Dealing with similar procedural matters.

G. Notice required; content; statements of class members

required; form; content; amount of damaces; effect of failure to

file required statement; stay of action in certain cases. In any

class action maintained under subsection (3) of section B. of this
rule:

G.(1) The court shall direct to the members of the class
the best notice practicable wnder the circumstances. Individual
rotice shall be given to all members who can be identified
through reasonable effort. The notice shall advise each member
that:

G.(L)(a) The court will exclﬁde such member from the
class if such member so requests by a specified date;

G.(1)(b) The judgment, whether faworable or mot, will

include all members who do mot request exclusion; and
-71-



G. (1) (c) Any member who does not request. gxclus_iqn may,
1f such member desires, enter an appearance through such mem-
ber's counsel.

G.(2) Prior to the final entry of a judgment against a
defendant the court shall request members of the class to sub-
mit a statement in a form prescribed by the court requesting
affirmative relief which may also, where appropriate, require
information regarding the nature of the loss, injury, claim,
transactional relationship, or danage.,. The statement shall be
designed to meet the ends of justice. In determining the fomm
of the statement, the court shall consider the nature of the acts
of the defendant, the amount of knowledge a class member would
have aBout the extent of such menber's damages, the nature of the
class, including the probable degree of sophistication of its
menbers and the availability of relevant information from sources
other than the individual class members. The amwunt of damages
assessed against the defendant shall mot exceed the total amownt
of damages determined to be allowable by the court for each indi-
vidual class member, assessable court costs, and an award of at-
tomey fees, if any, as determined by the court'. |

G.(3) Failure of a class member to file a statement re-
quired by the court will be grounds for the entry of judgment dis-
 missing such class member's claim without prejudice to the right
to maintain an individual, but not a class, action for such
claim,

G.(4) Where a party has relied upon a statute or law
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vwhich another party seeks to have declared invalid, or where a
party has in good faith relied upon any legislative, judicial,
or administrative interpretation or regulation which would
rnecessarily have to be wided or held inapplicable if another
party is to prevail in the class action, the action shall be
stayed wntil the court has made a determination as to the
validity or applicability of the statute, law, interpretation
or regulation. |

H. Commencement or maintenance of class actions regarding

particular issues; division of class; subclasses, When approp-

riate: |

H.(l) An action or proceeding may be brought or maintained
as a class action with respect to particular issues; or

H.(2) A class may be divided into subclasses and each sub-
class treated as a class, and the provisions of this rule shall
then be construed and applied accordingly.

I. Notice and demand equired prior to commencement of

action for damages.

I.(1) Thirty days or more prior to the comencement of an
action for damages pursuant to the provisions of subsection (3) of
Section B. of this rule, the potential plaintiffs' class repre-
sentative shall:

I.(1)(a) Notify the potential defendant of the particular
alleged cause of action; and

I.(1)(b) Demand that such person correct or rectify the

alleged wrong.
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L.(2). Such rotice shall be in writing and shall be sent .
by certified or registered mil,' retum receipt r’_eqhgs@:gd; to
the place where the transaction occurred, such perSQn‘s..pﬁnci~
pal place of business within this state, or, if neither will
effect actual mtice,.' the office of the Secretary of State.

No action for damages may be maintained under the provisions of
sections A., B. and C. of this rule upon a showing by a defendant
that all of the following exist:

J.(1) All potential class members similarly situated have
been identified, or a reasonsble effort to identify such other
people has been made;

J.(2) All potential class members so identified have been
notified that upon their request the defendant will meke the ap-
propriate campensation, correction or remedy of the alleged wrong;

J.(3) Such compensation, correction or remedy has been,
or, in a reasonable time, will be, glven; and | .

J.(4) Such person has ceased from engaging in, or if im- -
mediate cessation is impossible or mxeésonably expensive wnder
the circumstances, such person will, within a reasonable time,
cease to engage in, such methods, acts or practices alleged to be
violative of the rights of potential class members.

K. Application of sections I. and J..of this rule to

actions for equitsble relief; amendment of complaints for equitable

relief to request damages permitted. An action for equitable re-

Lief brought under sections A., B, and C. of this rule may be
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commenced Withqut compliance with the. provisions of section I.

of this rule. Not less than 30 days after the commencement of
an action for equitable relief, and after compliance with the
provisions of section I. of this rule, the class representatiwve's
complaint may be amended without leave of court to include a
request for damages. The provisions of section I. of this rule
shall be gpplicable if the complaint for injunctive relief is
amended to request damages.

L. Limitation on maintenance of class actions for recovery

of certain statutory penalties. A class action may not be main-

tained for the recovery of statutory minimm penalties for any
class menber as provided in ORS 646.638 or 15 U.S.C. 1640(a) or
‘any other similar statute,

M. Coordinatim of pending class actions sharing common

question of law or fact.

M.(1)(a) When class actions sharing a common question of
fact or law are pending in different courts, the presiding judge
of ary such court, m the court's own motion or the motion of .
any party may request the Supreme Court to assign a Circuit Cowrt,
Court of Appeals or Supreme Cowrt judge to determine whether
coordination of the actions is appropriate, and a judge shall be
so assigned to make that determination. |

M. (1) (b) Coordination of class actions sharing a common
question of fact or law is appropriate if one judge hearing all
of the actions for all purposes in a selected site or sites will
promote the ends of justice taking into account whether the com-
mon question of fact <;r law is predominating and significant to
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the litigation; the convenience of parties, witnesses, and cown-
sel; the relative development of the actions and the work product
of counsel; the efficient utilization of judicial facilities and
manpower; the calendar of the courts; the disadvantages of
duplicative and inconsistent rulings, orders, or judgments;
and the likelihood of settlement of the actions without firther
litigation should coordination be denied.

M. (2) If the assigned judge determines that coordination
is appropriate, such judge shall order the actions coordinated,

 report that fact to ‘the Chief Justice of the Supreme Court, and

the Chief Justice shall assign a judge to hear and detemmine
the actions in the site or sites the Chief Justice deems approp- |
riate, _

M.(3) The judge of any court in vhich there is pending
an action sharing a common question of fact or law with coordina-
ted actions, an the cowrt's o motion or the mtion of any party
may request the j'udge assigned to hear the coordinatéd action
for an order coordinating such actions. Coordination of the action
pending before the judge so requesting shall be determined wnder
the‘ standards specified in subsection (1) of this section.

M. (4) Pending any determination of whether coordination

~ is appropriate, the judge assigned to meke the defermination may

Stay any action being considered for, or affecting any actiom
being considered for, coordination.
M. (5) Notwithstanding any other provision of law, the
Supreme Cowrt shall provide by rule the practice and procedure
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for coordination of class actions in convenient courts, including
provision for giving motice and presenting evidence.

N. Judegment; inclusion of class members; description; names.

The judgment in an action or proceeding maintained as a class
action under subsections (l).or (2) of section B. of this rule,
whether or not favorable to the class, shall include and describe
those vhom the court finds to be members of the class. The judg-
ment in an action or proceediﬁg maintained as a class action wnder
subsection (3) of section B. of this rule, whether or not favorable
to the class, shall include and specify by name those to whom the
rotice provided in section G. of this rule was directed, and whom
the court finds to be members of the class, and the judgment shall
state the amount to be recovered by each menmber.

0. Attorney fees. Any award of attorney fees against the

party opposing the class and any fee charged class members shall be
reasonable and shall be set by the court.

" RACKGROUND NOTE

ORS sections superseded: 13.210, 13.220, 13.230, 13.240,
13.250,'IETZEG?‘TBTZ%%%’TETZEE; 13.290, 13.300, 13.320, 13.330,
13.340, 13.350, 13.360, 13.370, 13.380, 13.390.

CQOWMENT

These are the existing ORS sections relating to class actionms.
RS 13.400 and 13.410 are left as statutes because they are rules of
appellate procedure. ORS 13,310 is left as a statute because it is
a rule of evidence.
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RULE 32
CLASS ACTICNS
A. Requirement for class actHon. One or more members of

a class may sue or be sued as representative parties am behalf of
all only if: |

A.(1) The class is so muerous that joinder of all members
is impracticable; and

A.(Z) There are questions of law or fact commm to the
class; and

A.(3) The claims or defemses of the repiesentat:’.w
parties are typical of the claims or defenseé of the class; and

A.(4) The representative parties will fairly and ade- |
quately protect the interests of the class; and

A.5) Im an action for damages wmnder subsection (3) of

section B. of this rule, the representative parties have complied



N

with the prelitigation motice provisions of section I. of this
nile.

B. Class action mmintainsble, An action S

mmy be muintained as a class action if the prerequisites of
section A. of this rule are satisi':i.ed, and in addition:

B.(1) The prosecution of separats actioms by or agzinst
individual members of the class would create a risk of:

B.(1)(a) Incomsistent or varying adjudications with res-

.pect to individual members of the class which would establish

incompatible standards of conduct for the party opposing the
class; or |

B.(1)(b) Adjudications with respect to individual mem
bers of the class wh:Lch would as a practical matter be disposi-
tive of the interests of the other members mot parties to the

adjudications or substantially impair or impede their ability to

protect their interests; or

B.(2) The party opposing the class has acted or faﬁzsed
to acf cn grounds  gemerally applicable to the class, thereby
meking sppropriate Snal injuwmetive rslief or correspanding
declaratory relief with respect to the class as a wiole; or

B.(3) Tre com:t finds thatt‘:'ze questions of law or fact
common to the mewbers of the class predominate over any ques-
tions affecting only individual members, and that a class acton
is superior to other available uethods for the fair and efficient

v
adjudication of the ccntroversy. Camon questicnsof law or fact
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shall rot be deemed to predominate over questions affecting only
individual members if the court finds it likely that final deter-
mination of the action will recu:.re separate adjudications of the
claims of mmerous members of the class, wmless the separate ad--
Judications relate pr.umnly to the calculation of damages. The
matters pertinent to the findings include: (a) the interest of
mexbers of the class in individually csntroliing &1& prosecution
or defense of separate écr_ions or pweeseditres  (b) the extent and
natire of any litigation concerning the controversy already com-
menced by or agzinst members of the class; (c) the desirability
or wndesirability of concentrating the litigation of the claims
in the particular forum; (d) the difficulties likely to be en-
comntered in the memagement of a class action, including the
feasibility of giving adequate motice; (e) the likelihood that
the damages to be recovered by individual class members if judg-
mEnt for the class is entered are sovmim'.mal as ot o warrant
the intervention of the cowrt; (£) after a preliminary hearing or

otherwise, the determination by the court that the probability

of sustaining the claim or defense is minimal.

C. Court discretion.- In an action commenced pursuant to

subsectdon (3) of section B. of this rule, the cowrt shz1l com-

sider whether justice in the action would be more efficiently
served by mzintenance of the action in lieu thereof as a class
action pursuant to subsection (2) of section B. of this rule.

D. Court order to determine meintenance of class actions.

As soon as practicable afrer the commencement of an action OF=pEew

Smmmbewe brought as a class action, the cowrt shall determine by
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order wnether lt is to be so mmta.med and, in action pursumnt
ue subsecticn (3) of section B. of t‘:u.s rule;, the court sheall
find the facts specially and state separately its conclusions
thereon. An order under this sectiom may be conditional, and
=y be altered or amended before the decision on the merits.

E. Dismissal or comromise of class actions: court aporoval

required; when rotice required. A class action shall rot be dis-

missed or compromised without the approval of the court, and notice
of the proposed dismissal or compromise shall be given to all mem-
bers of the class in such mamer as the court directs, except that
if the dismissal is to be withour prejudice or with prejudice
agzinst the class representative cnly, then such dismissal mey be
ordered without totice if there is a showing that no compensation

in any form has passed directly or indirectly from the party oo-

. _ v (the class representative's)
_poging the class to the class representative or to/ Elaserweizy

and that mo promise to give any such compensation has been mde.
If the statute of limitations has mm or may mm against the claim
of any class wember, the coxrt may require appropriats notice.

F. Coumrt authority over conduct of class actons. In the

conduct of actions to which this rule applies, the cowrt may meke
appiopr;ate orders which mey be altered or amended as may be
desirable:

F.(1) Determining the course of proceedings or prescrib-
ing measures to prevent wmdue reretiticn or complication in the

presentation of évidence or argument;

F.(2) Requiring, for the protection of the members of
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the class or otherwise for the fair conduct of the action, that

- rotdce be given in such mammer as the cowrt mey direct to some

or all of the members of @iy step in the action, or of the

proposed extent of the judgment, or of the cpportumity of mem-
bers to signify whether they consider the representation fair
and adequate, to intervene and present. claims or defemses, or
otherwise to come into the acticn;

F.(3) Imposing conditions an the representative parties
or on intervenors;

F.(4) Requiring that the pleadings be amended to elimi-
nate therefrom allegations as to representation of absent persoris,
and that the action proceed accordingly;

F.(5) Dealing with similar procedural matters.

G. Notdce required; c::ntent; statements of class members

required; form; content; amunt of damages; effect of fzilure to

fle required statement; stav of action in certain cases. In any

class action meintained under subsection (3) of section B. of this
rule:

G.(1) The court shall direct to the members of the class
the best notice practicable under the circumstances. Individual
otice shall be given to all members who can be identified
through reascnable eﬁort.' The notice shall advise each member
that: |

G.(1)(a) The court will exclude such member from the
class if such member so requests by a specified date;

G. (L) (b) The judgment, whether favorsble or not, will

include all members who do mot reguest exclusion; and
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G. (1) (c) Any member who does rot request exclusion may,
if such wember desires, enter an appearance through such mem-
ber's counsel. |

G.(2) Prior to the final entry of a judgment against a
c‘gfendant the court shall request members of the class to sub-

mit a statement in a form prescribed by the cowrt requesting

affrmarive relief which may also, where appropriate, rsquire

- information regarding the natre of the loss, injury, claim,

transactianal relationship, or dsmage. The statement shall be
designed to meet the ends of justice. In determining the fomm
of the statemnﬁ, the court shall consider the natimxe of the acts
of the defendant, the amount of knowledge a class member would
have about the extent of such member's damages, the natime of the
class, including the probable cegrae of sophistication of its
nembers, and the availability of relevent information from sources
other than the individual class members. The amount cf damages
assessed agzinst the defendant shall rot exceed the total amownt
of damages determined to be allcowable by the cowrt T each indi-
vidual class member, assessable court. costs, and an avard of ac-
tomey fees, if amiy, as determined by the court.

G.(3) Failure of a class wember t file 2 statement re-
quired by the coxt will be grownds for the entry of judgment dis-
missing such class member’'s claim without prejudice to the right
o mRintain @ individual, bur rot a class, action for such
claim,

G.(4) Wners a party has relied won a stature or law
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which another party seeks to have declared invalid, or where al
party has in good faith relied won any legislative, judicial,
or administrative interpretaﬁon or regulation which would
recessarily have to be wided or held inapplicable if another
party is to prevail in the class action, the action shall be
stayed until the court has made a-detemﬁnation as to the
validity or applicability of the statute, law , interpre=tation
or regulation.

H. Comencement or maintenance of class actions regarding

particular issues; division of class; subclasses. When approp-

riate:

H.(1) An action cumpweesedisss m5y be brought or mzintzined
as a class action with ﬁ:espect to particular issues; or

H.(2) A class may be divided into subclasses and each sub-
class treated as a class, and the provisions of this muile shall
then be construed and applied accordingly.

. equire
I. Notice and demand equiree orior to commencewent of

action for damages. :
commencement

I.(1) Thirty days or more prior to the/sW of an

action for damsges pursuant to the provisions of subsection (3) of
Section B. of this rule, the potential plaintiffs' class repre-
sentative shall:

I.(1)(a) Notify the potential defendant of the particular
aileged cause of actHion; and

I.(1)() Demand that such person correct or rectify the

alleged wrong.
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I.(2) Such mt:‘.cg shall be in writing and shall be. sent
by certifled or registered meil, retimm receipt requested, to
the place where the trzmsaction occimrad, such perscri*s princi-
pal place of business within this state, or, if neither will_
effect actuzl motice, the office of the Secretary of State.

J. Limitation on meintensnce of class actions for dam=ges.

No action for dameges m=y be maintained under the provisions of
sections A., B.;/and C. of this rule wpon a showing by a defendant
that all of the following exist:

J.(1) All potential class members similarly situated have
been identified, or a reascnable effort to identify such other
people has been mede; |

T.(2) AlL potential class members so identified have been
rotified that won their request the defendmt will meke the ap-
propriata camensation, cnnact:‘.mror remedy of the alleged wrong;

J.(3) Such comensation, correcticnfor reredy has been,
or, in a reasonable time, will be, given; and

J.(4) Such person has ceased from engaging in, or if im-
mediate cessarion is impossible or wreascnsbly expensive wnder

the circumstances, such person will, within a reascnable time,

czase o0 engage in, such methods, acts or practices alleged to be

viclative of the rights of potential class merbers.

K. Application of sectdions I. and J. of this rule to

actions for equitable relief: amencremt of complaints for egquitable

relief to request dameges permitted. An acticn for equitable rs-

lief brought wnder sections A., B., and C. of this rule may be
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comrenced without compliance with the provisions of section I.

of this rule. Not less than 30 days aftrer the commencement of
an action for equitable relief, and aftrer compliance with the
provisions of section I. of this rule, the class representatiwe’s
coplaint may be amended without leave of court: taqmclude a
request for damages. The provisions of section ;'.,. of' this rule
shall be applicable if the complaint for mj@cdw relief is
arended to request damages. |

L. Limitation on mmintenance of class actions for recovery

of certain statutory vemalties. A class action may mot be mzin-

tzined for the recovery of statutéry minimm pazalt:’.és for any
class member as provided in ORS 646.638 or 15 U.S.C. 1640(a) or
any other similar stamute.

M. Coordinatim of pending class actions sharing common

question of law or fact.

M.(1)(a) When class actions sharing a commm question of
fact or law are pending in different courts, the presiding judge

) , upon motion of any party or on the court's own)
of ary such cowrt, : = et =

Grepeees Ty request the Suz:reme Com:'t to assign a Circuit Court,
Court of Appeals or Supreme Court judge to determine whether
coordination of the actions is appropriate, and a judge shall be
SO assighed to make that detemﬁi'zéticn.

"M.(1)(®) Coordination of class accions sharing a commn
question of fact or law is apprdpriate if one judge hearing all
of the actions for all purposes in a selected site or sites will
promote the ends of justice taking into account whether the com-

mn question of fact or law is predominating and significant to
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the litigation; the convenience of parties, witnesses, and com-
sel; the relarive development of the acticns and the work product
of comsel; the efficient wilizatien of judicial facilities and
Gl
/Samewer; the calendar of the courts; the disadvantages of
aplicative md inccnsistent rulings, orders, or judgments;
and the likelihood of settlement of the actions without fixther
litigarion should coordination be denied.

M.(2) If the assigned judge determines that coordination
is anorcpnata such Judge shall order the acrioms ccordinated,
report that fact to the (hief Justice of the Swreme Comt, and
the Ch:.ef Justice shail assigl a judge to hear and determine
the actions in tine site or sites the Chief Justice deems approp-
riate, -

M. (3) The judge of auy cmt in vhich there is pending

an action sharing a commen questiom of fact or law wi*'h coordina-
own_initiative

may reqx;ést the judge assigned to hear the mordinatad action
for &n order ccord::.natmg such actlons Coordinaticn of the action
pending before the judge so requesting shall be detsrmined wnder
the standards specified in subsecticn (1) of this sectiom.

M. (4) Pending aiy determinarion of whether ccordinaticn
is eppropriate, the judge assigned to meke the determination may
Stay any action be:ng cansidered for, or affacﬁng any acticn
being considered for, ccordination.

M.(5) Notwithstanding any other provision of law, the

Supreme Court shall provice by rule the practice and procedime
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for coordination of class actions in convenient courts, including
provision for giving rotice and presenting evidence.

N. Judgment; inclusion of class members; description; names.

The judgment in an action Ge—preeesdimg mmintained as a class
action wnder subsections (1) or (2) of section B. of this rule,
whether or ot fzvorable to the class, shall include and describe
those vhom the cowrt finds to be members of the class. The judg-
ENt In an action Gee-peeesadime mEintained as a class action wnder

sibsectdon (3) of section B. of this rule, whether or not faworable

| to the class, shall include and specify by name those to whom the

otice provided in section G. of this rule was directad, and whom
the court finds to be members of the class, and the judgment shall
state the amunt to be recovered by each member.

0. Attorney fees. Any award of attorney fees against the

marty opposing the class and any fee charged class members snall be
reasonable and shall be set by the couft.

These are the existing CORS sections relating to class actioms.
(RS 13.400 and 13.410 are left as statutes because they are rules of
1late procedure. ORS 13.310 is left as a statute because it is
a rule of evidence.



RULE 32
CLASS ACTIONS

A. Requirement: for class action. One or more members of

a class may sue or be sued as representative parties on behalf of
all only if:

A.(1) The class is so numerous that joinder of all members
is impracticable; and

A.(2) There are questions of law or fact common to the
class; and

A.(3) The claims or defenses of the representative parties
are typical of the claims or defenses of the class; and

A.(4) The representative parties will fairly and adequately
protect the interests of the class; and

A.(5) In an action for damages under subsection (3) of
section B. of this rule, the representative parties have complied
with the prelitigation notice provisions of section I. of this
rule.

B. Class action maintainable. An action may be maintained

as a class action if the prerequisites of section A. of this rule
are satisfied, and in addition:

B.(1) The prosecution of separate actions by or against
individual members of the class would create a risk of:

B.(1)(a) Inconsistent or varying adjudications with res-

pect to individual members of the class which would establish
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incompatible standards of conduct for the party opposing the
class; or

B.{(1)(b) Adjudications with respect to individual mem-
bers of the class which would as a practical matter be disposi-
tive of the interests of the other members not parties to the
adjudications or substantialiy impair or impede their ability to
protect their interests; or

B.(2) The party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby
making appropriafe finalvinjunctive relief or corresponding
declaratory relief with respect to the class as a whole; or

B.(3) The court finds that the questions of law or fact
common to the members of the class predominate over any ques-
tions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient
adjudication of the controversy. Common questions of law or fact
shall not be deemed to predominate over questions affecting only
individual members if the court finds it likely that final deter-
mination of the action will require separate adjudications of the
claims of numerous members of the class, unless the separate ad-
judications relate primarily to the calculation of damages. The
matters pertinent to the findings include: (a) the interest of
members of the class in individually controlling the prosecution
or defense of separate actions; (b) the extent and nature of any
l1itigation concerning the controversy already commenced by or

against members of the class; (c) the desirability or undesirability
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of concentrating the litigation of the claims in the particular u
forum; (d) the difficulties 1ikely to be encountered in the

management of a class action, including the feasibility of giving

adequate notice; (e) the Tikelihood that the damages to be re-

covered by individual class members, if judgment for the class is

entered, are so minimal as not to warrant the intervention of the

court; (f) after a preliminary hearing or otherwise, the deter-

mination by the court that the probability of sustaining the claim

or defense is minimal.

C. Court discretion. In an action commenced pursuant to

subsection (3) of section B. of this rule, the court shall con-
sider whether justice in the action would be more efficiently
served by maintenance of the action in lieu thereof as a class
action pursuant-to subsection (2) of section B, of this rule.

D. Court order to determine maintenance of class actions.

As soon as practicable after the commencement of an action brought
as a class action, the court shall determine by order whether it

is to be so maintained and, in action pursuant to subsection (3)

of section B, of this rule, the court shall find the facts special-
ly and state separately its conclusions thereon. An order under
this section may be conditional, and may be altered or amended
before the decision on the merits.

E. Dismissal or compromise of class actions; court approval

required; when notice required. A class action shall not be dis-

missed or compromised without the approval of the court, and notice
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of the proposed dismissal or compromise shall be given to all mem-
bers of the class in such manner as the court directs, except that
if the dismissal is to be without prejudice or with prejudice
against the class representative only, then such dismissal may be
ordered without notice if there is a showing that no compehsation
in any form has passed directly or 1hd1rect1y from the party op-
posing the class to the class representative or to the class rep-
resentative's attorney and that no pfomise to give any such compen-
sation has been made. If the statute of limitations has run or
may run against the c]aim}of any class member, the court may
require appropriate notice.

F. Court authority over conduct of class actions. In the

conduct of actions to which this rule applies, the court may make
appropriate orders which may be altered or amended as may be
desirable:

F.(1) Determining the course of proceedings or prescrib-
ing measures to prevent undue repetition or complication in the
presentation of evidence of érgument;

F.(2) Requiring, for the protection of the members of
the class or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to some
or all of the members of any step in the action,‘or of the
proposed extent of the judgment, or of the opportunity of mem-
bers to signify whether they consider the representation fair

and adequate, to intervene and present claims or defenses, or
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otherwise to come into the action;

F.(3) Imposing conditions on the representative parties
or on intervenors;

F.(4) Requiring that the pleadings be amended to elimi-
nate therefrom allegations as to representation of absent per-
sons, and that the action proceed accordingly;

F.(5) Dealing with similar procedural matters.

G. Notice required; content; statements of class members

required; form; content; amount of damages; effect Qf failure to

file required statement; stay of action in certain cases. In any
class action maintained under subsection (3) of section B. of this
rule:

G.(1) The court shall direct to the members of the class
the best notice practicable under the circumstances. Individual
notice shall be gjven to all members who can be identified through
reasonable effort. The notice shall advise each member that:

G.(1)(a) The court will exclude such member from the
class if such member so requests by a specified date;

G.(1)(b) The judgment, whether favorable or not, will
include all members who do not request exclusion; and

G.(1)(c) Any member who does not request exclusion may, if
such member desires, enter an appearance through such member's
counsel.

G.(2) Prior to the final entry of a judgment against a

- 86 -

)



defendant the court shall request members of the class to sub-
mit a statement in a form prescribed by the court requesting
affirmative relief which may also, where appropriate, require
information regarding the nature of the loss, injury, claim,
transactional relationship, or damage. The statement shall be
designed to meet the ends of justice. In determining the form
of the statement, the court shall consider the nature of the acts
of the defendant, the amount of knowledge a class member would
have about the extent of such member's damages, the nature of the
class including the probable degree of sophistication of its
members, and the availability of relevant information from sources
other than the individual class members. The amount of damages
assessed against the defendant shall not exceed the total amount
of damages determined to be allowable by the court for each indi-
vidual class member, assessable court costs, and an award of at-
torney fees, if any, as determined by the court.

G.(3) Failure of a class member to file a statement re-
quired by the court will be grounds for the entry of judgment dis-
missing such class member's claim without prejudice to the right
to maintain an individual, bdt not a class, action for such
claim,

G.(4) Where a party has relied upon a statute or law
which anothér party seeks to have declared invalid, or where a
party has in good faith relied upon any legislative, judicial,
or administrative interpretation or regulation which would neces-

sarily have to be voided or held inapplicable if another party is
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to prevail in the class action, the action shall be stayed until
the court has made a determination as to the validity or appli-
cability of the statute, law, interpretation, or regulation.

H. Commencement or maintenance of class actions regarding

particular issues; division of class; .subclasses. When approp-

riate:

H.(1) An action may be bkought or maintained as a class
action with respect to particular issues; or

H.(2) A class may be divided into subclasses and each sub-
class treated as a class, and the provisions of this rule shall
then be construed and applied accordingly.

I. Notice and demand required prior to commencement of

action for damages.

I.(1) Thirty day§ or more prior to the commencement of
an action for damages pursuant to the provisions of subsection
(3) of Section B. of this rule, the potential plaintiffs' class
representative shall:

I.(1)(a) Notify the potential defendant of the particular
alleged cause of action; and

I.(1)(b) Demand that such person correct or rectify the
alleged wrong. |

I.(2) Such notice shall be in writing and shall be sent
by certified or registered mail, return receipt requested, to
the place where.fhe transaction occurred, such person's princi-
pal place of business within this-state, or, if neither will

effect actual notice, the office of the Secretary of State.

- 88 -



J. Limitation on maintenance of class actions for damages.

- No action for damages may be maintained under the provisions of

sections A., B., and C. of this rule upon a showing by a defendant
that all of the following exist:

J.(1) A1l potential class members similarly situated have
been identified, or a reasonable effort to identify such other
people has been made;

J.{2) A1l potential class members so identified have been
notified that upon their request the defendant will make the ap-
propriate.compensatioh, correction, or remedy of the alleged wrong;

J.(3) Such.compénsation, correction, or remedy has been,
or, in a reasonable time, will be, given; and

J.(4) Such person has ceased from engaging in, or if im-
mediate cessation is impossible or unreasonably expensive under
the circumstances, such pe}son will, within a reasonable time,
cease to engage in such methods, acts, or practices alleged to be

violative of the rights of potential class members.

K. Application of sections I. and J. of this rule to

actions for equitable relief; amendment of complaints for

equitable relief to request damages permitted. An action for

equitable relief brought under sections A., B., and C. of this
rule may be commenced without compliance with the provisions of
section I. of this rule. Not less than 30 days after the com-
mencemeht of an action for equitable relijef, and after compliance
with the provisions of section I. of this rule, the Elass repre-

sentative's complaint may be amended without leave of court to
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include a request for damages. The provisions of section J. of
this rule shall be applicable if the complaint for injUnctive
relief is amended to request damages.

L. Limitation on maintenance of class actions for

recovery of certain statutory .penalties. A class action may
not be maintained .for the reéovery of statutory minimum pen-
altiés for any class member as provided in ORS 646.638 or 15
U.S.C. 1640(a) or any other similar statute.

M. Coordination of pending class actions sharing common

question of law or fact.

M.(1)(a) When class actions sharing a common question of
fact or law are pending in different courts, the presiding judge
of any such court, upon motion of any party or on the court's
own initiative, may request the Supreme Court to assign a Cir-
cuit Court, Court of Appeals,or Supreme Court judge to determine
whether coordination of the actions is appropriate, and a judge
shall be so assigned to make that determination.

M. (1)(b) Coordinatién of class actions sharing a common
question of fact or law is appropriate if one judge hearing all
of the actions for all purposes in a selected site or sites will
promote the ends of justice taking into account whether the com-
mon question of fact or law is predominating and significant to
the litigation; the convenience of parties, witnesses, and coun-
sel; the relative deve]opment of the actions and the work product

of counsel; the efficient utilization of judjcial facilities and
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personnel; the calendar of the courts; the disadvantages of
duplicative and inconsistent rulings, orders, or judgments; and
the 1ikelihood of settlement of the actions without further
litigation should coordination be denied.

M.(2) 1If the assfgned judge determines that coordination
is appropriate, such judge shall order the éttions coordinated,
report that fact to the Chief Justice of the Supreme Court, and
the Chief Justice sha]]Aassign a judge to hear and determine
the actions in the site or sites the Chief Justice deems approp-
riate,

M.(3) The judge of any court in which there is pending
an action sharing a common question of fact or law with coordina-
ted actions, upon motion of any party or on the court's own
initiative, may request the judge assigned to hear the coordina-
ted action for an order coordinating such actions. Coordination
of the action pending before the judge so requesting shall be
determined under the standards specified in subsection (1) of
this section,

M.(4) Pending any determination of whether coordination
is appropriate, the judge assigned to make the determination may
stay any action being considered for, or affecting any action
being considered for, coordination.

AM.(S) Notwithstanding any other provision of law, the

Supreme Court shall provide by rule the practice and procedure
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for coordination of class actions in convenient courts, including
provision for giving notice and presenting evidence.

N. Judgment; inclusion of class members; description;

names. The judgment in an action maintained as a class action
under subsections (1) or (2) of section B. of this rule, whether
or not favorable to the class, shall include and describe those
whom the court finds to be members of the class. The judgment
in an action maintained as a class action under subsection (3)
of section B. of this rule, whether or not favorable to the
class, shall include and specify by name those to whom the
notice provided in section G. of this rule was directed, and
whom the court finds to be members of the class, and the judg-
ment shall state the amount to be recovered by each member.

0. Attorney fees. Any award of attorney fees against

the party opposing the class and any fee charged class members

shall be reasonable and shall be set by the court.

COMMENT

This rule is based on the existing ORS sections relating
to class actions in ORS 13.220 through 13.390. ORS 13.400 and
13.410 are left as statutes because they are rules of appellate
procedure. ORS 13.310 is left as a statute because it is a
rule of evidence.
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