
any party or of its own initiative at any state of the action 

and on such terms as are just. Any claim against a party may be 

severed and proceeded with separately. 

INTERPLEADER 
31 

Persons having claims against the plaintiff may be joined as 

defendants and required to interplead when their claims are -such 

that the plaintiff is or may b~ exposed to double or multiple 

liability. It is not ground for objection to the joinder that the 

claims -Of the several cliimants or the titles on which their claims 

depend do not have a common origin or are not identical but are 

adverse to and independent of one another, or that the plaintiff 

avers that he is not liable in whole or in part to any or all of the 

claimants. A defendant exposed to similar liability may obtain 

such interpleader by way of cross-claim or counterclaim. The provi­
-~ 

r '~ 
sions of this ':\rule supplement and do not in any way limit the joinder 

. " 
of parties otherwise permitted by statute. 

~ CLASS ACTIONS 

3-2. i1-
~ Req ui remen t 

a2. 

for class action. One or more members of a 

class may sue or be sued as representative parties pn behalf of 

all only i-F· 

(t) The class is so numerous that joinder of all members is 

impracticable; and 

(l) There are questions of law or fact common to the class; 

and 

~) The claims or defenses of the representative parties are 

typical of the claims or defenses of the class; and 
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('f'y The representative parties will fairly and adequately 

protect the interests of the class; and 

:& (5') In an action for damages under subsection 
. .& 

( 1!!--) of section 

~) of this Rule, the representative parties have complied with the 

this Rule. 
r 

prelitigation notice provisions of section ~ of 

3J. 6 
~ Class action maintainable. An action may be maintained . ,<. i, ' 

as a class action if the prerequisites of s.uhs-istiGJ;J; 5- of this 

~vk pct 1 ~ are satisfied, and in addition: 
s e. d, 4--i A-

( J) The prosecution of separate actions by or against individual 

members of the class would create a risk of: ,4) Inconsistent or varying adjudications with respect to 

individual members of the class wh~ch would esta~lish incompatible 

standards of conduct for the party opposing the class; or 

I ( ±b. ) A <l j u d i ca t i on s w i t l1 re s p e c t t o in d iv i du a 1 me m b er s o f th e 

class which would as a practical matter be dispositive of the 

interests of the other members not parties to the adjudications or 

\
vr 

substantially impair or impede their abil~ty to protect their 

interests; or 

(1() The party opposing the class has acted or refused to act 

on grounds generally applicable to the class, thereby making approp­

riate final injunctive relief or corresponding declaratory relief 

with respect to the class as a whole; or 

($) The court finds that the questions of law or fact common 

to the members of the class predominate over any questions affecting 

only individual members, and that a class action is superior to 

other available methods for the fair ~nd efficient adjudication of 
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the controversy. Common questions of law or fact shall not be. 

deemed to predominate over questions affecting only individual 

members if the court finds it likely that final determination of 

the action will require separate adjudications of the claims of 

numerous ~embers of the class, unless the separate adjudications 

relate primaiily to the calculation of damages. The matters pertin-

ent to the findings include: (4i:.) the interest of members of the 

class in individually controlling the prosecution or defense of 

separate actions; (/l_) the extent and nature of any litigation 

concerninc the controversy already commenced by or against members 

of the class; (iG) the desirability or undesirability of concen­

trating the litigation of the claims in the particular forum; 

cd) the difficulties likely to be encountered in the management 

of a class action, including the feasibility of giving adequate 

notice; (t2..) the likelihood that the damages to be recovered by 

individual .class members if judgment for the class is entered aie 

so minimal as not to warrant the ihtervention of the court; (~ · af-

ter a preliminary hearing or otherwise, the determination by the 

court that the probability of sustaining the claim or defense is 

minimal. 

Gr·~~~ 
i ,It; 
' ' 

Court discretion. In an action commenced pursuant to 

3 18 
subsection (~) of section -9J. of this Rule, the court shall con-

sider whether justice in the action would be more efficiently 

served by maintenance of the action in lieu thereof as a class 
~ I!, 

action pursuant to subsection (W-) of section ~ of this Rule. 
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J'2/) 
~) i'._ou~rder to determine maintenance of class actions. 

As soon as practicable after the ccimmencement of an action brought 

as a class action, the· court 

to be so maintained and, in an 
fl:, 

shall determine by order whether it is 
s 

action pursuant to subsection (•) Df 

section ~ of this Rule, the court shall find the fatts specially 

and state separately its conclusions thereon. An order under this 

section may be conditional, and may be altered or amended before the 

decision on the merits. 

a:;..e 
...-) Dismiss_~)-~. cor:ipromise of cl·ass actions; court approval 

required; when notice required. A class action shall not be dis-

missed or compromised without the approval of the court, and notice 

of the proposed dismissal or_ compromise shall be given to all 

membe~s of the class in such manner as the court directs, except 

that if the dismissal is to be without prejudice or with prejudice 

against the cl~ss representative only, then such dismissal may be 

ordered without notice if there is a showing that no compensation 

in any form has passed directly or indirectly from the party 

opposing the class to the class representative or to his attorney 

and that no promise to give any such compensation has been made. 

If the statut~ of limitations has run or may run against the clai~ 

of any class member, the court may require appropriate notice. 

(\/'\ 
I , 

.32 p . 
~) Court ~~.E_ority over conduct of class actions .. In the 

~ conduct of actions to which this Rule applies, the court may make 

app~opriate orders which may be altered or amended as may be 

desirab_le: 

Cl) Determining the course of ·proceedings or prescribing 

measures to prevent undu~ repetition or complication in the pre­

sentation of evidence ~r agument; 
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(~ Requiring, for the prote.ction of the Jllembers of the class 

or otherwise for the fair conduct Of the action, that notice be 

given in such manner as the court may dire~t to some or all of 

the members of any ste~ in the action, or of the proposed extent 

of the judgment, or of the opportunity of members to signify whether 

they consider the representation fair and adequate, to intervene 

and present claims or defenses, or otherwise to come into the 

action, 

(3) Imposing conditions on the representative parties or on 

intervenors; 

(~ Requiring that the pleadings be amended to eliminate there­

from allegations as to representation of absent persons, and that 

the action proceed accordingly; 

('>. Dealing with similar procedural matters. 
d2e. 
~) Hotice required; content; statements of class mer.1bers 

requf_E__ed~rmi__content; amount of damages; effect of failure to 

file required statement; stay of action in certain cases. In any 

,d . . 8 
c 1 as s a c t ion main t a in e d u n d e r s u b s e c t i on ( tr:) o f s e c t ion ( 'S-) o f 

this Rule: 

(f) The court shall direct to the members of the class the 

best notice practicable under the circumstances. Individual notice 

shall be given~o all members who can be identified through reason­
~/r 
: t~ 

able effort. ! The notic~ shall advise each m~mber that: 

(~) The court will exclude him from the class if he so 

requests by a specified date; 

The judgm~nt, whether favorable or not, will include all 
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members who do not r~quest exclusion; and 

C 
(i-H.) Any member who does not request exclusion may, if he 

desires, enter an appearance through his counsel. 
2 

(t) Prior to the final entry~ a judgment against a defendant 

the court shall request members of the class to submit a statement 

in a form prescribed by the court requesting affirmative relief 

which may also, where appropriate, require infoimation regarding 

the nature of the loss, injury, claim, transactional relationship, 

or damage. The statement shall be designed to meet the ends of 

justice. In determining the form of the statement, the court shall 

consider the nature of the acts of the defendant, the amount of 

knowledge a class member would have about the extent of his dan­

ages, the nature of the class, including the probable degree of 

sophistication of its members and the avail~bility of relevant 

information fron sources other than the individual class members. 

The amount of damages assessed against the defend~nt shall not 

exceed the total amount of damages determined to be allowable by 

the court for·each individual cla~s member, assessable court costs, 

and an award of attorney fees, if any, as determined by the court. 

3 <•) Failure of a class member to file a statement required by 

J\\e court will be grounds for the entry of judgment dismissing his 

r claim without prejudice to his right to maintain an individual, but 
\ 

not a class, action for such claim. 

~ Where a party has relied upon a statute or law which 

another party seeks to have declared invalid, or where a party has 

in good faitl1 relied upon any legislative, judicial, or adMinistra­

tive interpretation or regulation which would necessarily have to 
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be voiced or held inapplicable if another party is to prevail in 

the class action, theaction shall be stayed until the cou~t has 

made a determination as to the validity or applicability of the 

statut,:/ 
J2 ff 
R+&} 

law, interpretation nr regulation. 

Commencement or maintenance of class actions regarding 

particular issues; division of class; subclasses. When appropri-

ate: 

(1) An action may be brought or maintained as a class action 

with respect to particular issues; or 

(2) .A class may be divided in~o subclasses and each subclass 

treated as a class, and the provisions of this Rule shall then 

be corrued and applied accordingly . 
.s.2. 
~) Notice and demand required prior to commencement of action 

for damages. (1) Thirty days or more prior to the commencement of 

3 
an action for damages pursuant to the provisions of subsection (4) 

B 
of section.~ of this Rule, the potential plaintiffs' class rep-

resentative shall: 

(a) Notify the potential defendant of the particular alleged 

cause of a c.t ion. 

(b) Demand that such person correct or rectify the alleged 

wrong. 
~,,-1 

·t 

;~ ( (2) 
c/' 

Such notice shall be in writing and shall be sent by- certi-

fied or registered mail, return receipt requested, to the place 

where the transaction occurred, such person's principal place of 

business within this state, or, if neither will effect actual notice, 

the office of the Secretary of State. 
3J. J 
~) Limitation on maintenance of class actions for damages. 

No action for damages may be maintained under the provisions of 
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section~(??) of this Rule upon a showing by a defendant that all of 

the following exist: 

(1) All potential class members similarly situated have been 

identified, or a ·reasonable effort to identify such other people 

has been made;· 

(2) All potential class members so identified have been noti­

fied that upon .their request the defendant will make the appropriate 

compensation, correction or remedy of the alleged wrong; 

(3) Such compensation, correctibn or remedy has been, or, in a 

reasonable ti~e, will be, given; and 

(4) Such person has ce~sed from engaging in, or if immediate 

cessation is impossible or unreasonably expensive under the circum­

stances, such person will, within a reasonable time, cease to 

engage in, such methods, acts or practices alleged to be violative 

of the rights of potential class members. 
g.2. K r ....> 
~) · Application of sections (~ a n d (-:;a;:' o f · t h i s R u 1 e t o 

actions for equitable relief; amendment of complaints for equitable 

relief to request damages permiWd. An action for equitable 
. , . /r )/~ ""- J C 

relief brought under- sections~ of this Rule may be commenced 
r 

without compliance with the provisions of section (E) of this Rule. 

Not less than 30 days after the commencement of an action for 

equitable relief, and after compliance with the provisions of 
r 

section Qi!:) of this Rule, the class representative may amend his 

the complaint for injunctive relief is amended to request damages. 
32 ,._ 
~) Limitation on maintenance of class actions for recovery 
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of certain statutory penalties. A.class action may not be main-

tained for the recovery of statutory minimum penalties for any 

class member as provided in ORS 646.638 or. 15 U.S.C. 1640(a) or 

any other similar statute. 
&l~ 
~) Coordination of pending cla.ss actions sharing common 

question of law or fact. (i)(~) When class actions sharin~ a 

common question of fact or law are pending in different courts, 

the presiding judge of any such court, on his own motion or the 

motion of any party may request the Supreme Court to assign a 

circuit court, Court of Appeals, or Supreme Court judge to deter­

mine whether coordination of the ~ctions is appropriate, and a 

judge shall be so assigned to make that determination. 

h 
(:i:-±"') Coordination of class actions sharing a common question 

of fact or law is appropriate if one judge hearing all of the 

actions for all purposes in a selected site or sites will promote 

the ends of justice taking into account whether the common question 

of £~ct or law is predominating and significant to the litigation; 

the convenience of parties, witnesses, and counsel; the relative 
. f-;~;·~/ 
; ,r--• 

development of the actions and, the work product of counsel; the 

efficient utilization of judicial facilities and manpower; the 

calendar of the courts; the disadvantages of duplicative and in­

consistent rulings, orders, or judgments; and the likelihood of 

settlement of the actioris without further litigation should coordina­

tion be denied. 

(i) If the assigned judge determines that coordination is 

appropriate, he sh~ll order the actions ~oordinated, report that 

fact to the Chief Justice of the Supreme Court, and the Chief Justice 
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shall assign a judge to hear and determine the actions in the 

site or sites he deems appropriate. 

('2-,) The judge of any court in which there is pending an action 

sharing a common question of fact or law with coordinated actions, 

ort his own motion or th~ motion of any party may request the judge 

assigned to hear the coordinated action for an order coordinating 

such actions. Coordination of the action pending before the judge 

so requesting shall be determined under the standards specified in 

I 
s u b s e c t i o n -) o f th i s s e c t i on . 

(~ Pending any determination of whether coordination.is 

appropriate, the judge assigned to make the determination.may stay 

any action beirig considered for, or affecting any action being 

considered for, coordination. 

(.f) Notwithstanding any other provision of law, the Supreme 

Court shall rpovide by rule the practice and .procedure for coordina­

tion of class actions in convenient courts, including provision for 

giving notice and presenting evidence. 

3.2. N 
,R(l4) Judgment; inclusion of class members; description; names. 

The judgment in an action maintained as a clais ~ction under sub-

(J) sections or 
2.. !!:> 

( 'P) o f s e c t i on {:a, o f th i s Ru 1 e , w he the r o r no t 

favorable to the clas~, shall include and describe those whom the 

court finds to be members of the class. The judgment in an action 
3 IS 

maintained as a class action under subsection (~) of section (S) of 

this Rule, whether or not favorable to the class, shall include and 
ti-

specify by name those to whom the notice provided in section (ii::} of 

this Rule was directed, and whom the court finds to be members of 

the class, and the judgment shall state the amount to be recovered 

by each member. 
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RULE. 32 

CLASS ACTIONS 

A. Requirerrent for class action. One or nnre rrenhers of a class 

may sue or be sued as representative parties on behalf of all only if: 

A. (1) The class is so IlUIIErous that joinder of all rrenbers is 

irrpracticable; and 

A. (2) There are questions of law or fact cormon to the class; 

and 

A. (3) The claims or defenses of the representative parties are 

typical of the claims or defenses of the class; and 

A.(4) The representative parties will fairly and adequately pro­

tect the interests of the class; and 

A. (5) In an action for damages tm.der subsection (3) of section 

B. of this rule, the representative parties have a:miplied with the preliti­

gation mtice provisions of section I. of this rule. 

B. Class action mri.ntainable. An action nay re IIB.intained as a 

class action if the prerequisites of section A. of this rule are satis­

fied, and in addition: 

B. (1) The prosecution of separate actions by or against individual 

narbers of the class ,;.,;ould create a 1.isk of: 

B.(l)(a) Inconsistent or varying adjudications witlL respect to 

. individual IIEIIbers of the class mich IDuld esablish :inconpatible stand­

ards of conduct for the party opposing the class ; or 

B. (1) (b) Adjudications with respect to :individual rrerrbers of the 

class mich ,;.,;ould as a practical n:atte be dispositive of the interests of 

the other rrerrbers mt parties to the adjudications or substantially 
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inpair or :inpecle their ability to~i r interests; or 

B. (2) The party opposing the class has acted or refused to act 

on grorn.ds generally applicable to the class, thereby ITEking approp­

riate final injrn.ctive relief or corresponding declaratory relief 

with respect to the class as a mole; or 

B. (3) The court finds that the questions of law or fact com­

non t o the rrerrbers of the class predominate over any questions affec­

ting only individual IIEnbers, and that a class action is superior to 

other available IIEthods for the fair and efficient adjudication of 

the controversy. Cormon question of law or fact shall mt be reened 

to predominate over questions affecting mly individual IIEnbers if 

the court finds it likely that final detennination of the action will 

require separate adjudications of the claims of I11.1IIErous IIEnbers of 

the class, 1.nless the separate adjudications relate primarily to the 

calculation of damages. The matters pertinent to the findings include: 

(a) the interest of rrenbers of the class in individually controlling 

the prosecution or defense of separate actions, (b) the extent and e of any litigation concerning the controversy already corrrrenced 

by or against rrenbers of the class; (c) the resirability or 1.ndesirabil­

ity of concentrating the litigation of the clairrs in the particular 

forum; (d) the difficulties l ikely to re mcorn.tered in the mm.agerrent 

of a class action, including the feasibility of gi_ving adequate notice; 

(e) the likelihood that the daraages to re recovered by individual 

class IIEnbers if judgrrent for the class is mtered are so mi.nimal as 

not to warrant the intervention of the court; (f) after a preliminary 

hearing or other.wise, the detennination by the court that the probabil­

ity or@g the claim or defense is min:irral. 

l. l 
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C. Court discretion. In an action COTia1ced pursuant to subsec­

tion (3) of section B. of this rule, the court shall consider Wl.ether 

justice in the action IDuld be nnre efficiently served by maintenance 

of the action in lieu thereof as a class action pursuant to subsection 

(2) of section B. of this rule. 

D. Court order to determine naintenance of class actions . As 

soon as practicable after the cornrenc~nt of an action brought as a 

class action, the court shall detenrrine by order mether it is to be so 

maintained and, in an action pursuant to subsection (3) of section B. 

of this rule, the court shall find the facts specially and state separ­

ately its conclusions thereon. 1m. order mder this section nay be 

conditional, and may be altered or anended before the decision on the 

rrerits. 

E. Dismissal or corrprornise of class actions ; court approval 

required; men mtice required. A class action shall mt be dismi..ssed 

or corrprornised without the approval of the court, and mtice of the 

proposed dismissal or corrpromise shall be given to all rrenbers of the 

class in such rmnner as the court directs , except that if the dis­

missal is to be without prejudice or with prejudice against the class 

representative only, then such dismissal nay be ordered without notice 

if there is a shCMing that no conpensation in any :furm has passed 

directly or indirectly from the party opJX)sing the class to the class 

representat i \e or to his attorney and that no promise to give any such 

corrpensation has been rrade. If the statute of l irrri..tations has run or 

may run against the claim of any class rrerrber, the court nay require 

appropriate notice . 
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F. C,ourt authori class actions. In the con-

duct of actions to mi.ch this the court nay rmk.e appropriate 

orders wi.ich rray be altered or am;m.c;iect as rray be desirable : 

F. (1) Determining the course of proceedings or prescribing 

rreasures to prevent tmdue repetition or corrplication in the presentation 

of evidence or argurrent; 

F. (2) Requiring, for the protection of the rrerrbers of the class 

or otherwise for the fair conduct of the action, that notice be gLven 

in such ma:rmer as the court nay direct to sorre or all of the rrerrbers of 

any step in the action, or of the pro!X)sed extent of the judgrrent, or 

of the opporttmity of rrerrbers to signify mether they consider the rep­

resentation fair and adequate, to intervene and present claims or defen­

ses, or otherwise to cone into tlle action, 

F. (3) Irrposing conditions a1 the representative parties or rn 

intervenors; 

F. (4) Requiring that the pleadings be arrended to eliminate there­

from allegations as to representation of absent persons, and that the 

action proceed accordingly; 

F. (5) Dealing with similar procedural natters. 

G. Notice required; content; statements of class rrerrbers required; 

fom; content; arrount of damages; effect of failure to file required 

staterrent; stay of action in certain cases. In any class action rrain­

tained under subsection (3) of section B. of tllis rule: 

?4 The court shall direct to tlle rrerrbers of tlle class 'the 

L7prcticable under the circumstances . Individual notice shall 

be gi.ven to all rrenbers mo can be identified through reasonable effort . 
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The notice shall advise each rrenber that: 

G. (1) (a) 'Ihe court will exclude him from the class if he so 

requests by a specified date; 

G. (1) (b) The judgpErlt, mether fav0rable or mt, will include 

all IIEnbers mo do rot request exclusion; and 

G. (1) (c) Arw IIEIIber mo does mt request exclusion my, if he 

desires, enter an appearance through his counsel. 

G. (2) Prior to the final Entry of a judgpErlt against a defend­

ant the court shall request IIEIIhers of the class to submit a stateIIEilt 

in a fonn prescribed by the court requesting affirmative relief vhich 

my also, mere appropriate, require information regarding the 

nature of the loss, injury, claim, transactional relationship, or 

damage. 'Ihe statenent shall be designed to rreet the ends of justice. 

In determining the fonn of the statenent, the court shall consider the 

nature of the acts of the defendant, the arrount of knowledge a class 

nerl:>er IDuld have about the extent of his damages, the nature of the 

class , including the probable degree of sophistication of its rrerrbers 

and the availability of relevant infonnation from sources other than 

the indi vi.dual class· rrerrbers. The arrount of damages assessed against 

the defendant shall not exceed the total armunt of damages detenrri.ned 

to be alla,.;rable by the court for each indi vi.dual class rrenber, asses­

sable court costs, and an award of attorney fees, if any, as d:::tenrri.ned 

by the court. 

G. (3) Failure of a class rrerrber to file a staterrent required 

by the court will be grounds for the Entry of judgµent dismissing hls 
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claim without prejudice to his rigpt to maintain an individual, but 

not a class , action for such claim. 

G. (4) 'Where a party has relied upon a statute or law mich 

another party seeks to have declared :invalid, or mere a party has 

in g)Od faith relied upon any legislative, judicial, or admi.nistra­

t · · rpretation or regulation 'Which w:)Uld necessarily have to 
·. 'IO ,Je.J. 
or held inapplicable if another party is to prevail in the 

class action, the action shall be stayed until the court has nade a 

determination as to the validity or applicability of the statute, 

law, :interpretation or regulation. 

H. Corrnencem:mt or n:m.ntenance of class actions regarding 

particular issues; division of class; subclasses. When appropriate: 

H. (1) An action nay be brougp.t or :rmintained as a class action 

with respect to particular issues; or 

H. (2) A class nay be divided :into subclasses and each sub­

class treated as a class, and the provisions of this rule shall then 

be constnied and applied accordingly. 

I. Notice and demand required prior to comrencenent of action 

for damages. 

I. (1) Thirty days or nore prior to the conencenent of an action 

for damages pursuant to the provisions of subsection (3) of section B. 

of this rule, the potential plaintiffs' class representative shall: 

I. (1) (a) Notify the potential defendant of the particular al­

leged cause of action. 

I. (1) (b) Demand that such person correct or rectif-y the al­

leged wrong. 
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I. (2) Such notice shall be in writing and shall be sent by 

certified or registered nail, retum receipt requested, to the place 

bus· 

action occurred, such person's principal place. of 

this state, or, if reither will effect actual notice, 

of the Secretary of State. 

J. Limitation on naintenance of class actions for damages. 

No action for damages nay be naintained mder the provisions of sec­

tions A. , B. and C. of this rule upon a showing by a defendant that 

all of the follrning exist: 

J. (1) All ix>tential class IIErrbers similarly situated have 

been identified, or a reasonable effort to identify such other people 

has been nade; 

J. (2) All :[X>tential class rrerrbers so identified have been 

notified that upon their request the defendant will mske the approp­

riate corrpensation, correction or reIIEdy of the alleged wrong; 

J. (3) Such corrpensation, correction or rerredy has been, or, 

in a reasonable t::ine, will be, given; and 

J. (4) Such person has ceased from engaging m, or if innediate 

cessation is impossible or unreasonably e:xpensi ve under the circum­

stances , such person will, within a reasonale tine, cease to engage 

in, such IIEthods, acts or practices alleged to be violative of the 

rights of :[X>tential class rrerrbers. 

K. Application of sections I. and J. of this rule to actions 

for equitable relief; arrrndnrnt of complaints for equitable relief to 

request damages pennitted. An action for equitable relief brought 

under sections A., B., and C. of this rule nay be cormenced without corrpli-. 

ance with the provisions of section I. of this rule. Not less than 30 

.-,, tf 
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days after the corrrrencerrent of an action for equitable relief, and after 

canpliance with the provisions of section I. of ttJs rule, the class 

representative may ariffld his complaint without leave of court to in­

clude a request for damages. The provisions of section I. of this rule. 

shall be applicable if the complaint for injunctive relief is a:rrended 

to request damages. 

L. Llmi.tation on rna.intenance of class actions for recovery of 

certain statutory pe~lties. A class action rna.y not be rraintained for 

the recovery of statutory rnin:i.mJm ~nal ties for any class rrenber as pro­

vided in ORS 646.638 or 15 U.S.C. 1640(a) or any other similar statute. 

M. Coordination of pending class actions sharing commn question 

of law or fact. 

M. (1) (a) W:len class actions sharing a commn question of fact or law 

are ~ding :iJ.1 different courts, the presiding judge of any such court, on his 

own rrotion or the rrotion of any party rray request the Suprerre Court to 

assign a Circuit Court., Court of Appeals or Suprerre Court judge to deter-

mine whether coordination of the actions is appropriate, and a judge shall 

be so assigned to make that detennination. 

M. (1) (b) Coordination of class actions sharing a commn question 

of fact or law is appropriate if me judge 1"£aring all of the actions 

for all purposes in a selected site or sites will prorrote the Ends of 

justsice taking into account mether the commn question of fact or law 

is predomi.nat:ing and significant to the litigation; the convenience of 

parties, witnesses, and counsel; the relative developrrent of the actions 

and the w:rrk product of counsel; the efficient utilization of judic-

ial facilities and m3I1power; the calendar of the courts; the disad­

vantages of duplicative and inconsistent rulings, orders, or judgIIE.11ts; 
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and the likelihood of settleiren.t of the actions without further litiga­

tion should coordination be deni,ed. 

M. (2) If the assigned judge determines that coordination is 

appropriate, he shall order the actions coordinated, report that fact 

to the Chief Justice of the Suprerre Court, and the Chief Justice shall 

assign a judge to hear and determ:ine the actions in the site or sites 

he deems appropriate. 

M. (3) The judge of any court in mich there is pending an action 

sharing a corrnon question of fact or law with coordinated actions, on 

his (M'[l IIDtion or the IIDtion of any party nay request the judge assigned 

to hear the coordin~tion for an order coordinating such actions. 

Coordination of th\7on pending before the judge so requesting shall be 

detenrri.ned tnder the standards specified in subsection (1) of this secti.on. 

M. (4) Pending any determination of i;.;hether coordination is 

apprpriate, the judge assigned to rrnke the determination nay stay any 

action being considered for, or affecting any action being considered 

for, coordination. 

M. (5) Notwithstanding any other provision of law, the Suprerre 

Court shall provide by rule the practice and procedure for coordina­

tion of class actions in convenient courts, including provision for 

giving notice and presenting evidence. 

N. Judgpmt; inclusion of class rrerrbers; rescription; names. 

The judgµent in an action mrintained as a class action mder subsections 

(1) or (2) of section B. of this rule, vkiether or mt favorable to the 

class, shall include and rescribe those ,;.;horn the court finds to be 

namers of the class. The judgµent in an action rraintained as a class 

action mder subsection (3) of section B. of this rule, mether or not 
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favorable to the class, shall include and specify by nane those to 

whom the notice provided in secticn tJ': of this rule was cli,rected, and 

vktom the cour-t finds to be rrenbers of the class, and the judg}Il=nt shall 

state the annunt to be recovered by each rrerrber . 

0. Attorney fees. Any award of attorney fees against the party 

opposing the class and any fee cl1arged class rrerrbers shall be reason-­

able and so.all be set by the cour-t. 

BAQZGROUND 1-DIE 

ass actions, see: 

For 1Jse oc attenpts to cooply with section cxr evidence., see: 
ORS13.310. 

ORS sections s~rsed.ed: 
13.270, 13.280, 13.29~13.300, 
13.370, 13.380, 13.390. 

CCM1ENT 

/6 . '-it:> 
V 13.210, 13.220, 13 .240, 13.250, 13.260, 

13.320, 13.330, 13.340, 13.350, 13.360, 

These are the existing ORS sections relating to class actions 
without change. o~s. ,a. ~oo ""'d 13, ~to ~ le.l-f &.,S ~tiA:t, 

be.c~ ~ ~ rL--l s <I~ "/?~(.{.;(;__ ~, ~. l.i, ,, o 

, ~ lt. ff e....s ~ r~U t,A! ~ i-. t LS ~ /4-G.. .,;;,C 

{_v ,rd Q,,.,ce_ • 



ORS sections superseded: 13.120. 

'!his rule is based upon Federal Rule 22. Adoption of 
this rule was recomrended to the last legislature by the Oregon 
State Bar. 'oo fonns of interpleader are covered by existing 
Oregon law, ORS 13.120 and equitable interpleader. TI:e effective­
n:ss of the interpleader device in Oregon mder the existing 
rules is hampered by the li.mi.ted scope of ORS 13.120 and the 
historic li.mi.tations on equitable interpleader. This rule is of 
~ral application and eliminates the equitable interpleader 
requiremmts that the sarre debt or duty be cla.i.ned by all the 
interpleaded parties, that the claimant's titles or clai.I:Ls be 
d::pendent on or derive from a COIIIIDn source, that the stakeholder 
rot have or claim any interest in the subject of the interpleader 
c[1d that the stakeholder mt have incurred any independent liabil­
ity to any one of the claimants. 

RULE 32 

CIASS ACTICNS 

A. Requirem::nt for class action. One or nnre IIEITDers of 

a class may sue or be sued as representative parties on behalf of 

all only if: 

A. (1) The class is so IllJlierous that joinder of all IIEirbers 

is in:practicable; and 

A. (2) There are -questions of law or fact conmm to the 

class; and 

A. (3) 1he claims or defenses of the representative 

parties are typical of the clai.Im or cefenses of the class; and 

A. (4) The representative parties will fairly and acle­

qtJately protect the interests of the class; and 

A. (5) In an action for darrages tnder subsection (3) of 

section B. of this rule, the representative parties have conplied 
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'With the prelitigation mtice provisions of section I. of this 

rule. 

B. Class action rmi.ntainable. An action or proceeding 

nay be naintamed as a class action if the prerequisites of 

section A. of this rule are satisfied, and in addition: 

B. (1) '1he prosecution of separate actions by or against 

individual IIEIIDers of the class muld create a risk of: 

B. (1) (a) Inconsistent or varying adjudications with res­

pect to individual IIEIIDers of the class which would es:tablish 

incorrpatible standards of ccnduct for the party opposing the 

class; or 

B. (1) (b) Adjudications with respect to individual TIEm­

bers of the class which muld as a practical ma.tter be disposi­

ti ve of the interests of the other IlEIIbers mt parties to the 

adjudications or substantially inpair or inpede their ability to 

protect their interests; or 

B. (2) '1he party opposing the class has acted or refused 

to act on grounds ~erally applicable to the class, thereby 

making appropriate final injuncti-ve relief or corresponding 

declaratory relief with respect to the class as a wh:>le; or 

B. (3) The court finds that the questions of law or fact 

conm:m to the IlEIIbers of the class predominate over any ques­

tions affecting only individual IIBii:>ers, and that a class action 

is superior to other available nethods for the fair and efficient 

5 
adjudication of the controversy. Canmn questi~f law or fact 
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shall rot be deerred to predominate over questions affecting only 

:individual IIEIIbers if the court finds it likely that final deter­

mination of the action will :require separate adjudications of the 

claim3 of IllfilErous namers of the class, u:tl.ess the separate ad­

judications :relate pri.mrrily to the calculation of damages. The 

mtters pertinent to the findings include: (a) the interest of 

IIEIJ:bers of the class in individually controlling the prosecution 

or defense of separate actions or proceedings, (b) the extent and 

nature of any litigation concerning the contro"versy 'already com-

11EI1Ced by or against IIEIJ:bers of the class ; (c) the desirability 

or undesirability of concentrating the litigation of the claims 

in the particular fonnn; (d) the diffi~ulties likely to be en­

countered in the manageIIEI1t of a class action, including the 

feasibility of giving adequate rotice; (e) the likelihood that 

the damages to be recovered by individual class 1IE1IDers if judg­

IIEnt for the class is entered are so minimal as not to warrant 

the inteIVention of the court; (f) after a preliminary hearing or 

othe:rwise, the determination by the court that /jhe probability 

of sustaining the claim or defense is minimal. 

C. Court discretion. In an·action COIIIIEI1ced pursuant to 

subsection (3) of section B. of this rule, the court shall con­

sider mether justice in the action ~uld be no:re efficiently 

served by maintenance of the action in lieu thereof as a class 

action pursuant to subsection (2} of section B. of this rule. 

D. Court order to detenrrine maintenance of class actions . 

As soon as practicable after the cormenceIIEI1t of an action or pro­

ceeding brought as a class action, the court shall detenni.ne by 
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order mether it is to be so ma:intained and, in action pursuant 

to subsection (3) of section B. of this rule, the court shall 

find the facts specially and state separately its conclusions 

thereon. An order under this section may be conditional, and 

nay be altered or aIIEnded before the decision on the rrerits. 

E. Disrnissal or conpromi.se of class actions; court approval 

required; when notice required. A class action shall not be dis­

mi.ssed or corrpromi.sed without the approval of the court, and notice 

of the prop:,sed dismissal or corrpromi.se shall be given to all rrem­

bers of the class in such ID:ltID.er as the court directs , except that 

if the di.smi.ssal is to be without prejudice or with prejudice 
S' 

against the class representati~only, then such dismissal nay be 

ordered without mtice if there is a showing that no conpensation 

in any fonn has passed directly or indirectly from the party op-

. posing tlie class to th.e. class repres.entative or to bis attorney 

and that m promise to gi.ve any such corrpensation has been nade. 

If the statute of limitations has run or nay nm against the claim 

of any class IIEIIi>er, the court may require appropriate notice. 

F. Court authority over conduct of class actions. In the 

conduct of actions to mi.ch this rule applies , the court rm.y rrake 

appropriate orders which may be altered or anended as may be 

desirable: 

F. (1) Dete:tnrl.rring the course of proceedings or prescrib­

ing rreasures to prevent undue repetition or corrplication in the 

presentation of evidence or argurent; 

F. (2) Requiring, for the protection of the TIEIIbers of 

-70-

) 



the class or otherwise for the fair conduct of the action, that 

mtice be given in such mmner as the court rray direct to sane 

or all of the nerrbers of any step in the action, or of the 

proposed extent of the judgrrent, or of the opportunity of IIEID­

bers to signify 'whether they consider the representation fair 

.nd adequate, to intervene and present claims or defenses, or 

otherwise to corre into the action; 

F.(3) Irrposing conditions en the representative parties 

or on intervenors; 

F. (4) Requiring that the pleadings be mIEnded to elimi­

nate therefrom allegations as to representation of absent persons , 

and that the action proceed accordingly; 

F. (5) Dealing with similar procedural IIBtters. 

G. Notice required; content; statenEnts of class rrenbers 

required; £om; content; arrm.mt of c1amages; effect of failure to 

file required statenEnt ; stay of action in certain cases. In any 

class action rrmntained mder subsection (3) of section B. of this 

rule: 

G. (1) The court shall direct to the rrenbers of the class 

the best notice practicable mder the ciretn:nStances, Individual 

rotice shall be gi. ven. to all IIEirbers mo can be identified 

througp. reasonable effort. The notice shall advise each nerrber 

that: 

G. (1) (a) The court will exclude such rrenber from the 

class if such nerrber so requests by a specified date; 

G. (1) (b) The judg}lEI:1.t, mether favorable or mt, will 

:include all nerrbers who cb not reqrest exclusion; and 
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G. (1) (c) Any llEilber who does nbt request exclusion nay, 

if such ID=IIDer desires, enter an appearance through such rrem­

ber' s eot.m.sel. 

G. (2) Prior to the final entry of a judgpEilt against a 

defendant the court shall request rrenbers of the class to sub­

mit a statemmt in a fonn prescribed by the court requesting 

affirmative relief mich nay also, mere appropriate, require 

information regarding the nature of the loss, injury, claim, 

transactional relationship, or damage. The statenEnt shall pe 

designed to III:et the ends of justice. In detenrri.ning the fonn 

of the stateIIEUt, the court shall consider the nature of the acts 

of the defendant, the annunt of knowledge a class IIEI:rber would 

have about the extent of such nEIIber' s damages, the nature of the 

class, including the probable degree of sophistication of its 

rrerrbers and the availability of relevant information from sources 

other than the :individual class IlE!IDers. The cIIDtmt of damages 

assessed against the defendant shall mt exceed the total anount 

of damages detennined to be allowable by the court fur each indi­

vidual class nenber, assessable court_costs, and an avard of at­

torney fees , if any, as determined by the court. 

G. (3) Failure of a class nenber to file a stateIIEilt re­

quired by the court will be grotmds for the entry of judgrrenL dis­

missing such class IlEIIber' s claim without prejudice to the right 

to n:Eintain an individual, but mt a class, action for such 

claim. 

G. ( 4) Wlere a party has relied upon a statute or law 
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which another party seeks to have declared invalid, or mere a 

party has in good faith relied UfX)n any legislative, judicial, 

or administrative interpretation or regulation mich v;ould 

IECessarily have to be mided or h:ld inapplicable if another 

party is to prevail in the class action, the action shall be 

stayed m.til the court has made a detennination as to the 

validity or applicability of the statute, law, interpretation 

or regulation. 

H. Comrencenent or maintenance of class actions regarding 

particular issues ; di vision of class ; subclasses. Wl:El approp­

riate: 

H. (1) An action or proceeding may be brought or rrainta.med 

as a class action with respect to particular issues; or 

H. (2) A class may be divided into subclasses and each sub­

class treated as a class, and the provisions of this rule shall 

then be construed and applied accordingly. 

I. Notice and demand eguired prior to COI11IEI1cenent of 

action for damages. 

I. (1) 'Thirty days or mre prior to the ~ceirent of an 

action for damages pursuant to the provisions of subsection (3) of 

::'ection B. of this rule, th: potential plaintiffs' class repre­

sentative shall: 

I. (1) (a) Notify the potential defendant of the particular 

alleged cause of action; and 

I. (1) (b) Demand that such person correct or rectify the 

alleged wrong. 
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I. (2) Such notice shall be in wtiting and shall be sent 

by certified or registered mail, :return receipt requested, to 

the place mere the transaction occurred, su.ch person's princi ... 

pal place of business within this state, or, if neither will 

effect actual mtice, the office of the Secretary of State. 

J. Llmi.tation ·on na:intenartce ·of ·class actions for damages, 

M:::> action for damages may be maintained under the provisions of 

sections A., B. and C. of this rule upon a showing by a defendant 

that all of the follcwing exi..st : 

J. (1) All potential class nenbers similarly situated have 

been identified, or a reasonable effort to identify such other 

people has been mde; 

J. (2) All potential class nenbers so identified have been 

notified that upon their request the defendant will tmke the ap­

propriate carpensation, correction or renedy of the alleged wrong; 

J. (3) Such corrpensation, corre~~orl_Jor rerredy has been, 

in a reasonable t:i.m:, will be, ~ and or, 

J. (4) Such person has ceased from engaging in, or if im­

nediate cessation is irrpossible or mreasonably expensive under 

the circumstances, such person will, within a reasonable tine, 

cease to engage ~ such nethods , acts ,ror practices alleged to be 

wlative of the rigpts of potential class nenbers. 

K. Ap£lica tion of sections I. and J. of this rule to 

actions for equitable relief; anEndrrEnt of corrplaints for equitable 

relief to request c1arnage.s penrd.tted. An action for equitable re­

lief brougj:lt under sections A. , B. , and C. of this rule may be 
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corrmmced without compliance with the provisions of section I. 

of this rule. Not less than 30 days after the comrencenent of 

an action for equitable relief, and after conpliance with the 

provisions of section I. of this ntl.e, the c:i..ass representative' s 

corrplaint nay be airencled without leave of court to :include a 

request for darmges. The provisions of section t' of this rule 

shall be applicable if the complaint :fur :injunctive relief is 

arended to request damages. 

L. Limi.tation on mrintenance of class actions for recovery 

of certain statutory penalties. A class action nay mt be main­

tained for the recovery of statutory mi.n:inum penalties for any 

class ITEIIber as provided m ORS 646.638 or 15 U.S.C. 1640(a) or 

any other simi.lar statute. 
·•-, ... , ______ 

Jio'lf l ~ ,,. 

~-
M. Coordinatim of pendmg class actions sharing commn 

question of law or fact. 

M.(l)(a) vhen class actions sharing a connon qU=stion of 

fact or law are pendmg m different __ cg_µrts._the presidmg judge 

of any such court, m ~~-- co~' s avn rrS6:i2r~.;:\~e notion of 

1 Cv., ~ult L~ 

.any parj may req~st the Suprerre Court to assign a Circuit Court, 

Court of Appeals or Suprerre Court judge to cetenrri.ne whether 

coordination of the actions is appropriate, and a judge shall be 

so assigned to make that cetennination. 

M. (1) (b) Coordination of class actions sharing a COIIIllJil 

ciu=stion of fact or law is appropriate if cne judge hearing all 

of the actions for all purposes ma selected site or sites will 

prarote the ends of justice takmg mto accomt mether the com­

m::,n question of fact or law is predominatmg and significant to 
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the litigation; the convenience of parties, witnesses , and com­

sel; the relative de-veloµrent of the actions md the ,;.;ork product 

of comsel; the efficient utilization of judicial facilities ai.d 

manpower; the calendar of the courts ; the disadvantages of 

duplicative md inccnsistent rulings , orders , or judgm:nts; 

and the likelihood of settlerrent of the actions without further 

litigation should coordination be denied. 

M. (2) If the assigned judge detenn:ines that coordination 

is appropriate, such judge shall order the acticns coordinated, 

report that fact to the Qri.ef Justice of the Suprene Court, and 

the Ori.ef Justice shall assigp. a judge to hear and detenni..ne 

the actions in the site or sites the Chief Justice reenE approp­

riate. 

M. (3) The judge of my court :in mich there is pending 

an action sharing a ~-q_:1;1est-iea~ct or law with coordina­

ted actions, crJifua court's cm ~-<., ~e notion of ~y ~ 
may request the judge assigned to rear the coordinated action 

for an order coordinating such actions. Coordination of the action 

pending before the judge so requesting shall be dete:rmined mder 

the standards specified in subsection (1) of this section. 

M. ( 4) Pending my rete:rmination of mether coordination 

is appropriate, the judge assigned to make the determination may 

stay any action being considered for, or affecting any action 

being considered for, coordination. 

M. (5) Notwithstanding any other provision of law, the 

Suprene Court shall provi0= by rule the practice md procech.rre 
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fur ooordination of class actions in ronvenient courts, including 

provision for gi.. ving rotice .nd presenting evidence 0 

N. JudggEilt; inclusion of class IIEnbers ; description; Th'3'.ID2S o 

The judgJIEI1t in an action or proceeding TIBintained as a class 

action mder subsections (1) or (2) of section Bo of this rule, 

vb.ether or mt favorable to the class, shall include and describe 

those mom the rourt finds .. to 1:e IIEni:>ers of the class. The judg­

mmt in an action or proceeding mrintained as a class action mder 

st.:bsection (3) of section Bo of this rule, mether or not favorable 

to the class, shall include and specify by !la@= those to whom the 

rotice provided in section G. of this :rule was directed, and mom 
the court finds to 1:e nenbers of the class, and the judgIIEnt shall 

state the arrount to 1:e recovered by each IIEnber 0 

O. Attorney fees. Aey award of attorney fees against the 
;: ~-

p:lrty opposing the class a:i.d an, fee charged class nenbers shall 1:e 

reasonable and mall 1:e set by the rourt. 

B\CKGROUND IDlE 

ORS sections superseded: 13. 210 , 13 . 220 , 13 0 230 , 13 . 240 , 
13.250, 13.260, 13.270, 13.280, 13.290, 13.300, 130320, 13.330, 
13.340, 13.350, 13.360, 13.370, 13.380, 13.390. 

CIM1ENT 

~se are the existing ORS sections :relating to class actions. 
CRS 13.400 and 13 .410 are left as statutes 1:ecause they are rules of 
appellate procedure. ORS 13 .310 is left as a statute 1:ecause it is 
a rule of evidence. 
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32. 0 
~) Attorney fees. Any award of attorney fees against th~ 

party opposing the_class and any fee ~barged class members shall 

be reasonable and shall be set by the court. 
a.3 

~- INTERVENTION 

.Ji.~ Definition. Intervention takes place when a third 

person is permitted to become a party to an action or proceeding 

between other persons, either by joining the plaintiff in claim­

ing what {s sought by the complaint, or by uniting with the 

defendant in resisting the claims 6f the plairitiff, or by demand­

ing anything adversely to both the plaintiff and defendant. 

&~ s 
~) Intervention of right. At any time before trial, any 

person shall be permitted to intervene in an acti~n when a statute 

of this state or these rules confers an unconditional right to 

intervene. 
iJ c._ 
~) Permissive intervention. At any time before trial any 

person who has an interest in the matter in litigation may, by 

leave of court, intervene. In exercising its discretion, the 

cdurt shall consider whether the intervention will unduly delay 

or prejudice the adjudication of th~ rights of the original par-

ties. 

34 l> 
~) Procedure. A person desiring to intervene shal.l serve 

a motion to intervene upon the parties ~s provided in Rule 

The motion shall state the 

grounds therefor and shall be -accompanied by a pleading setting 

forth ~he claim or defense fdr which intervention is sought. If 

the court allows the intervention, parties shall, within 10 days, 
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RIJIE. 32 

Cu\SS ACTIONS 

Ao Requirerrent for class actiono One or IIDre n:errbers of a class 

may sue or be sued as representative parties en behalf of all cnly if: 

Ao (1) The class is so IltllIErous that joinder of all IIEIIbers is 

inpracticable; and 

A. (2) There are questions of law or fact cormon to the class; 

and 

Ao (3) Tbe claims or defenses of the representative parties are 

typical of the claims or defenses of the class; and 

A.(4) The representative parties will fairly and adequately pro­

tect the interests of the class; and 

A. (5) In an action for damages m.der subsection (3) of section 

Bo of this rule, the representative parties have complied with the preliti­

gation notice provisions of section L of this rule. 

B. Class action maintainable. An action . IIE.Y be IIE.intained as a 

class action if the prerequisites of section A. of this rule are satis­

fied, and in addition: 

B. (1) The prosecution of separate actions by or against individual 

nerrbe:rs of the class w::>uld create a risk of: 

B. (1) (a) Inconsistent or varying adjudications with respect to 

individual TIEirbe:rs of the class vnich w::mld esablish incorrpatible stand­

ards of conduct for the party opposing the class; or 

B. (1) (b) Adjudications with respect to individual IIEmbers of the 

class mich w::>uld as a practical IIE.tte be dispositive of the interests of 

the other IIEIIbe:rs not parties to the adjudications or substantially 
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i.rrpair or i.rrpede their ability to prota:!t their :interests; or 

Bo (2) The party opposing the class has acted or refused to act 

on grounds generally applicable to the class, thereby mking approp­

riate final :injunctive relief or corresponding declaratory relief 

with respect to the class as a mole; or 

Bo (3) The court finds that the questions of law or fact com­

IIDn to the nenbers of the class predominate over any questions affec­

ting only :indi vi.dual nenbers, and that a class action is superior to 

other available nEthods for the fair and efficient adjudication of 

the controversy. Connon question of law or fa.ct shall mt be deerred 

to predominate over questions affecting oo.ly :individual nerrbers if 

the court finds it likely that final detennination of the action will 

require separate adjudications of the claims of rn.m:erous IIEni:>ers of 

the class, tnless the separate adjudications relate primarily to the 

calculation of damages. The matters pertinent to the findings include: 

(a) the :interest of rrenbers of the class :in :individually controlling 

the prosecution or defense of separate actions, (b) the extent and 

nature of any litigation conceming the controversy already cormenced 

by or against nenbers of the class; (c) the desirability or mdesirabil­

ity of concentrating the litigation of the claims :in the particular 

forum; (d) the difficulties likely to be encountered :in the mmagenent 

of a class action, :including the feasibility of glving adequate notice; 

(e) the likelihood that the damages to be recovered by :individual 

class nenbers if judg}lEtlt for the class is entered are so minimal as 

not to warrant the intervention of the court; (f) after a prelinri.nary 

hearing or othe:rwise, the detennination by the court that the probabil-

... ~ ity of sustaining the claim or defense is minimal. 
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/\ C. · Court discretion. ln an action comenced p-ursuant to subsec-­

tion (3) of section B. of this rule, the court shall consider ~ti.ether 

justice in the action IDuld be nore efficiently served by maintenance 

of the action in lieu thereof as a class action pursuant to subsection 

(2) of section B. of this rule. 

D. Court order to determine IIE.intenance of class actions. As 

soon as practicable after the COIIIIBl.Cenent of an action brought as a 

class action, the court shall dete:t:mi.ne by order vhether. it is to be so 

maintained and, in an action pursuant to subsection (3) of section B. 

of this rule, the court shall find the facts specially and state separ­

ately its conclusions thereon. An order under this section nay be 

conditional, and nay be altered or anended re fore the decision on the 

rrerits. 

) E. Dismissal or conpromi.se of class actions; court approval 

required; vhen mtice required. A class action shall mt re dismissed 

or ccmpromi..sed without the approval of the court, and notice of the 

proposed dismissal or conpromi..se shall re given to all mmbers of the 

class in such nmmer as the court directs , except that if the dis­

mi..ssal is to be without prejudice or with prejudice agamst the class 

representative only, then such dismissal nay be ordered without notice 

if there is a showing that no con:pensation in any :fi:n:m has passed 

directly or indirectly from the party opposing the class to the class 

representati11..e or to his attomey and that no promise to give any such 

corr:pensation has been nade. If the statute of limitations has nm or 

may nm against the claim of any class n:enber, the court nay require 

appropriate notice. 
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Fo Court authority over conduct of class actions. In the. con­

duct of actions to mi.ch this rule applies, the court may mike appropriate 

orders m.ich nay be altered or arrended as rray be desirable : 

F. (1) Determining the course of proceedings or prescribing 

measures to prevent undue repetition or conplication in the presentation 

of evidence or argunent; 

F O (2) Requiring, for the protection of the menhers of the class 

or otherwise for the fair conduct of the action, that notice be given 

in such mmner as the court nay direct to some or all of the menhers of 

any step in the action, or of the proposed ex.tent of the judgtIEnt, or 

of the opportt.m.ity of IIEIIbers to sig:ri.fy w:iether they consider the rep­

resentation fair and adequate, to intervene and present clai.nB or defen­

ses, or othe:rwise to come into the action, 

Fo(3) Inposing conditions on the representative parties or on 

intervenors; 

F. (4) Requiring that the pleadings be anended to eliminate there­

from allegations as to representation of absent persons, and that the 

action proceed accordingly; 

F o (5) Dealing with similar procedural natters. 

Go Notice required; content; statements of class TIEIIDers required; 

fom; content; anount of damages; effect of failure to file required 

statem:nt; stay of action in certain cases. In any class action rrain­

tained under subsection (3) of section Bo of this rule: 

GO (1) The court shall direct tD the merrbers of the class the 

best.notia: prcticable under the circurnstanceso Individual notice shall 

be gi.ven tD all nerrbers mo can be identified through reasonable effort. 
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_,,-- \ The notice shall advise each neni:>er that: 

G. (1) (a) 'Ihe court will exclude him from the class if he so 

requests by a specified date; 

G. (1) (b) The judgm:mt, mether favorable or mt, will :include 

all nenbers mo do not request exclusion; and 

G. (1) (c) 1IDy nenber mo does mt request exclusion may, if he 

desires, enter an appearance through his counsel. 

G. (2) Prior to the final entry of a judgm:mt against a defend­

ant the court shall request nenbers of the class to submit a statenent 

in a fonn prescribed by the court requesting affirmative relief mich 

may also, v.here appropriate, require information :regarding the 

nature of the loss , injury, claim, transactional :relationship, or 

dane.ge. '!he staten:ent shall be designed to neet the ends of justice. 

In dete:rmi.ning the fonn of the staten:ent, the court shall consider the 

nature of the acts of the defendant, the arrnmt of knowledge a class 

nenber ~uld have about the extent of his dana.ges, the nature of the 

class , including the probable degree of sophistication of its nenbers 

and the availability of relevant :information from sources other than 

the individual class- nenbers. The arrnmt of damages assessed against 

the defendant shall not exceed the total arrnmt of damages detennined 

to be allavable by the court for each individual class nenber, asses­

sable court costs, and an cMard of attomey fees, if any, as dete:rmi.ned 

by the court. 

G. (3) Failure of a class nenber to file a statenent required 

by the court will be gromds for the entry of judgm:mt dismissing his 

72 



claim without prejudice to bis rigp.t to mrintain. an incli vidual, but 

not a class, action for such claim. 

G. (4) Where a party has relied upon a statute or lc3v vhich 

another party seeks to have declared invalid, or mere a party has 

in good faith relied upon any legislative, judicial, or administra­

tive intei-pretation or regulation which "tIDuld recessarily have to 

be mided or held inapplicable if another party is to prevail in the 

class action, the action shall be stayed until the court has nade a 

determination as to the validity or applicability of the statute, 

lc3v, intei-pretation or regulation. 

H. CormenceIIEI1t or mrintenance of class actions regarding 

particular issues; division of class; subclasses. When appropriate: 

H. (1) An action nay be brought or mrintained as a class action 

1 with respect to particular issues; or 
) 

H. (2) A class nay be divided into subclasses and each sub-

class treated as a class, and the provisions of this rule shall then 

be construed and applied accordingly. 

I. Notice and demand required prior to corrm:mcerrent of action 

for damages. 

I. (1) Thirty days or IIOre prior to the commcemmt of an action 

for damages pursuant to the provisions of subsection (3) of section B. 

of this rule, the potential plaintiffs' class representative shall: 

I. (1) (a) Notify the potential defendant of the particular al­

leged cause of action. 

I. (1) (b) Demand that such person correct or rec~ify the al­

leged wrong. 
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I. (2) Such noti.ce shall be in writing and shall be sent by 

certified or registered nail, retu:m. receipt requested, to the place 

where the transaction occurred, such person's principal place of 

business within this state, or, if neither will effect actual notice, 

the office of the Secretary of Stateo 

Jo Limitation on maintenance of class actions for damages. 

No action for damages nay be maintained mder the provisions of sec­

tions A. , B. and C. of this rule upon a showing by a defendant that 

all of the follav.ing oost: 

J. (1) All potential class nenhers simi.larly situated have 

been identified, or a reasonable effort to identify such other people 

has been nade; 

J. (2) All potential class nenhers so identified have been 

notified that upon their request the defendant will nake the approp-­

riate coo:pensation, correction or rerredy of the alleged wrong; 

J. (3) Such corrpensation, correction or ren:edy has been, or, 

in a reasonable t:i..rre, will re, given; and 

J. (4) Such person has ceased from engaging in, or if ilmIEdiate 

cessation is impossible or mreasonably expensive mder the circum­

stances, such person will, within a reasonable time, cease to engage 

in, such nethods, acts or practices alleged to be violative of the 

rights of potential class n:enbers. 

K. Application of sections I. and J. of this rule to actions 

for equitable relief; aIIEI1dment of complaints for equitable relief to 

request damages permitted. An action for equitable rel~ef brought 

under sections A., B., and C. of this rule nay be cormenced without corrpli-. 

ance with the provisions of section I. of this rule. Not less than 30 
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days after the com:renc.eIIEl.1.t of an action for equ:Ltable relief, and after 

compliance with the provisions of section I. of this rule, the class 

representative may anED.d his complaint without leave of court to in­

clude a request for damages. The provisions of section I. of this rule. 

shall be applicable if the complaint for injtm.cti ve relief is anended 

to request damages. 

L. Ll.mi.tation on rraintenance of class actions for recovery of 

certa:in statutory penalties. A class action rray not be rminta:ined for 

the recove:ry of statuto:ry minim.Im penal ties for any class nenber as pro­

vided in ORS 646.638 or 15 U.S.C. 1640(a) or any other similar statute. 

M. Coordination of pending class actions sharing · COllIIDil question 

of law or fact. 

M. (1) (a) W:ien class actions sharing a connon question of fact or law 

are pending in different courts, the presiding judge of any such court, on his 

own IIDtion or the IIDtion of any party ney request the Supren:e Court to 

assign a Circuit Court) Court of .Appeals or Supren:e Court judge to deter-

mine whether coordination of the actions is appropriate, and a judge shall 

be so assigned to IIl:3ke that detemrina.tion. 

M. (1) (b) Coordination of class actions sharing a comron question 

of fact or law is appropriate if cne judge h=aring all of the actions 

for all purposes in a selected site or sites will proIIDte the ends of 

justsice taking into accotm.t mether the connon question of fact or law 

is predominating and significant to the litigation; the convenience of 

parties, witnesses, and cotmsel; the relative developllEilt of the actions 

and the v.0rlc product of cotmSel; the efficient utilizati~n of judic-

ial facilities and m:mpower; the calendar of the courts; the disad-

1'--.) vantages of duplicative and inconsistent rulings, orders, or judgrrents ; 
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and the likelihood of settlem:nt of the actions without further litiga­

tion should coordination be denied. 

Mo (2) If the assigned judge determines that coordination is 

appropriate, he shall order the actions coordinated, report that fact 

to tile Chief Justice of the Suprene Cotit"t, and the Chief Justice shall 

assign a judge to hear and determine the actions in the site or sites 

he deems appropriate. 

M. (3) Th.e judge of any court in vru.ch there is pending an action 

sharing a cormon question of fact or lav with coordinated actions, on 

his CMil notion or the rrotion of any party nay request the judge assigned 

to hear the coordinated action for an order coordinating such actions. 

Coordination of the action pending before the judge so requesting shall be 

detennined mder the standards specified in subsection (1) of this section. 

M. (4) Pending any detennination of mether coordination is 

apprpriate, the judge assigned to rrake the detennination nay stay any 

action being considered for, or affecting any action being considered 

for, coordination. 

Mo (5) Notwithstanding any other provision of law, the Suprerre 

Court shall provide by rule the practice and procedtit"e for coordina­

tion of class actions in convenient courts, including provision for 

giving notice and presenting evidence. 

N. Judgnent; inclusion of class nenbers ; description; nanes. 

The judgµent in an action naintained as a class action mder subsections 

(1) or (2) of section B. of this rule, vhether or not favorable to the 

class, shall include and describe those mom the co'l.It"t finds to be 

narbers of the class. The judgµent in an action naintained as a class 

1
,"'_) action m.der subsection (3) of section B. of this rule, mether or not 
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favorable to the class, shall include and specify by narre those to 

mom the notice provided in section G. of this rule was directed, and 

vtlom the court finds to be nenbers of the class, and the judgrrent shall 

state the anount to be recovered by each IIEIIber. 

Oo Attorney fees. Any award of attomey fees against the party 

opJX>sing the class and any fee charged class rrenbers shall be reason­

able and shall be set by the court. 

BACKGROUND l'lJ'lE 

ORS sections superseded: 13. 210 , 13. 220, 13 • 2 30, 13. 2.40, 13 • 250, 
13.260, 13.2'1,0, 13.230, 13.290, 13.300, 13.320, 13.330, 13.3.40, 13.350, 
13.36'0, 13.37;0, 13. 380, 13. 390. 

CCl:MENT 

These are the existing ORS sections relating tD class actions 
without change. ORS 13.400 and 13.410 are left as statutes because they 
are rules of appellate procedure. ORS 13. 310 is left as a statute be­
cause it is a rule of evidence. 
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ORS sections suoerseded: 13.120. 

This rule is based upon Federal Rule 22. Adoption of 
this rule was reCOillIElded to the last legislature by the Oregon 
State Bar. Tm fonns of interpleader are covered by existing 
Oregon law, ORS 13. 120 and equi.table interpleader. ~ effective­
ress of the interpleader device in Oregon under the existing 
rules is hampered by the 1:imi..ted scope of ORS 13.120 and the 
historic limitations on equitable interpleader. This rule is of 
~ral application and eliminates the equitable interpleader 
requi:renents that the SanJ= debt or duty be clained by all the 
interpleaded parties, that the claimant's titles or clains be 
cependent on or deri:re from a conmm source, ·that the stakeholder 
mt have or c]aim any interest in the subject of the interpleader 
a1d that the stakeholder mt have incurred any independent liabil-

. ity tD any one of the claim=mts. 

RDLE 32 

CLASS .ACTICNS 

A. Requi:renent for class action. One or mre IIEIIDers of 

a class may sue or be sued as representative parties en behalf of 

all only if: 

A. (1) '1he class is so lll.lIIB:rous that joinder of all nen:bers 

is iIIpracticable; and 

A. (2) There are questions of law or fact commn to the 

class; and 

A. (3) 'Ihe claims or defenses of the representative 

parties are typical of the cJaimc; or defenses of the class; and 

A. (4) The representative parties will fairly and ade­

quately protect the interests of the class; and 

A. (5) In an action for damages mder subsection (3) of 

section B. of this rule, the representative parties have conplied 
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with. the pre.litigation notice provisions of section I. of this 
. . 

rule. 

B. · Class action mrlntainable. Im action or proceeding 

my be na:intained as a class action if the prerequisites of 

section A. of this rule are satisfied, and :in addition: 

B. (1) 'Ihe prosecution of separate actions by or against 

:individual n:enbers of the class ~d create a risk of: 

B. (1) (a) Inconsistent or varying adjudications with res­

pect to :individual rrenbers of the class which would establish 

:incon:patihle standards of ccnduct for the party opposing the 

class; or 

B. (1) (b) Adjudications with respect to :individual nem­

bers of the class vm.ch w:,uld as a practical matter be disposi­

ti-ve of the :interests of the other IIeIIbers not parties to the 

adjudications or substantially inpair or inpede their ability to·· 

protect their :interests; or 

B. (2) 'Ihe party opposing the class has acted or refused 

to act on grounds generally applicable to the class, thereby 

making appropriate final :injunctive relief or corresponding 

declaratocy relief with respect to the class as a wh:>le; or 

B. (3) The court finds that the questions of law or fact 

QJlllwI1 to the tIEIIbers of the class predominate over arrJ ques­

tions affecting only individual IIEIIDers, and that a class action 

is superior to other available m:thods for the fair and efficient 

adjudication of the cont:roversy. Camon question of law or fact 
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S'hal.1 r.ot be deened to predominate over questions affecting only 
- . ... . 

:i.ndi vi.dual nenbers if the court finds it likely that final deter­

mination of the action will require separate adjudications of the 

cJain:s of mmerous IIBibers of the class, mless the separate ad­

judications relate pr.i.narily to the calculation of damages. The 

natters pertinent to the findings include: (a) the interest of 

rrmbers of the class in individually controlling the prosecution 

or defense of separate actions or proceedings , (b) the extent and 

nature of any litigation ccnceming the cont:ro~rsy already com­

IIEnCed by or against IIEDDers of the class; (c) the desirability 

or undesirability of concentrating the litigation of the claim; 

in the particular fonmi; (d) the difficulties likely to be en­

countered in the managenent of a class action, includ:ing the 

feasibility of giving adequate r.otice; (e) the likelihood that 

the damages to be recovered by individual class IlEJlDers i~ judg­

nent for the class is entered are so minimal as not to warrant 

the intervention of the court; (f) after a preliminaJ:y ~ or 

ot:hezwise, the detel.1Ilination by the court that the probability 

of sustaining the claim or defense is minimal. 

C. Court discretion. In an action connenced pursuant to 

subsection (3) of section B. of this rule, the court shall con­

sider m.ether justice in the action ~uld be nnre efficiently 

served by mrlntenance of the action in lieu thereof as a class 

action pursuant to subsection (2) of section B. of this rule. 

D. Court order to determine mtintenance of class actions • 

.As soon as practicable after the conmmceIIEllt of an action or pro­

ceeding brought as a class action, the court shall detellIIi.ne by 
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order ,;..nether it is to be so· mtinta:ine.d and, in action pursuant 
.. . - . . 

to subsection (3) of section B. of this rule, the oourt shall 

find the facts specially and state separately its conclusions 

thereono Im order under this section may be conditional, and 

nay be altered or anended before the decision on the nerits. 

E. Dismi.ssal or caIJ>romi.se of class actions; court approval 

required; men rotice required. A class action shall not be dis­

mi.ssed or corrpromi.sed without the approval of the court, and notice 

of the proposed dismissal or conpromi.se shall be gi.ven to all ID=lll­

bers of the class in such manner as the court directs , except that 

if the dismissal is to be without prejudice or with prejudice 

against the class representative only, then such dismissal nay be 

ordered without rotice if there is a show:ing that no ccmpensation 

i in any fo:cm has passed directly or indirectly from the party op-
\ 

... - .posing ·t:Be. class to the. clasi .. represenlad .. ve or ~to __ !d~- a~iorney ~ ~-. ·----. 

and that ro promi.se to give any such coopensation has been nade. 

If the statute of li.mi..tations has run or nay run against the claim 

of any class tIEIIber, the court may require appropriate notice. 

F. Court authority over conduct of class actions. In the 

ccnduct of actions to v.hich this rule applies, the court nay mke 

appropriate orders mi.ch may be altered or anended as may be 

desirable: 

F. (1) Determining the course of proceedings or prescrib­

ing neasures to pre-vent undue repetition or COlll)lication in the 

presentation of evidence or argment; 

F o (2) Requiring, for .the protection of the n:enbers of 

-70-



the class or otheJ:Wise for the fair conduct of the action, that 

mtice be gi.ven in such nmmer as the court my direct to sone 

or all of the nenbers of any step in the action, or of the 

proposed extent of the judgnent, or of the opportunity of n:em­

bers to sigpify whether they consider the representation fair 

end adequate, to intervene and present claims or defenses, or 

otheJ:Wise to CODE into the action; 

F. (3) I.nposing conditions en the representative parties 

or on intervenors ; 

F. (4) Requiring that the pleadings be anended to elimi­

nate therefrom allegations as to representation of absent persons, 

and that-the action proceed accordingly; 

F. (5) Dealing with simi 1 ar procedural matters o 

G. Notice required; content; statenents of class 1IEI1Ders 

requ:i.red; fom; content; annunt of damages ; effect of failure to 

file required statemmt; stay of action in certain cases. In any 

class action n:aintained under subsection (3) of section B. of this 

nil.e: 

G. (1) The court shall direct to the nenbers of the class 

the best notice practicable under the circumstances o Individual 

mtice shall be gi. ven to all nenbers WJO can be identified 

througp. reasonable effort. 'Ihe notice shall advise each 1IEI1Der 

that: 

Go (1) (a) The court will exclude such IIBIIDer from the 

class if such nenber so requests by a specified ~te; 

G. (1) (b) The judgmmt, m.ether favorable or mt, will 

include all m:nbers who oo mt reqU;st exclusion; and 
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G. (1) (c) An:J 11EIIDer vtio does not request elCClusion may, 
. . - . - . 

if such IIeIIber desires, enter an appearance througj:l. such. nan­

ber' s counsel. 

G. (2) Prior to the final entry of a judgp:ent against a 

defendant the court shall request IlE!Ilbers of the class to sub­

mit a statem:nt in a fonn prescribed by the court requesting 

aff.i.nnati ve relief mich my also, vhere appropriate, require 

:infollilation regarding the nature of the. loss, injury, claim, 

transactional relationship, or damage o 'lbe statenent shall pe 

desigped to neet the ends of justice. In detemining the fom 

of the statenent, the court shall consider the nature of the acts 

of the defendant, the amunt of knowledge a class IIeIIber would 

have about the extent of such narber' s damages, the nature of the 

class, including the probable degree of sophistication of its 

llB!lbers and the availability of relevant :infonna.tion from sources 

other than the in.di vidual class n:eni:>ers. The aIDunt of damages 

assessed against the defendant shall mt exceed the total amunt 

of damages dete:c:nined to be allowable by the court fur ea.ch indi­

vidual. class nen:ber, assessable court costs, and an avard of at­

tomey fees, if any, as detenni.ned by the court. 

G. (3) Failure of a class nenber to file a statenent re­

quired by the court will be grounds for the entry of judgn:ent dis­

missing such class IIEIIber' s cl aim without prejudice to the right 

to mrl.ntain an individual, but mt a class, action for such 

claim. 

G. ( 4) t-llere a party bas relied upon a statute or law 
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mi.ch another party seeks to have declared invalid, or mere a 

party bas in g::>od faith relied t.JEX:>U any legislative, judicial, 

or administrative interpretation or regulation v.hich ~uld 

IECessarily have to be wided or held mapplicable if another 

party is to prevail in the class action, the action shall be 

stayed until the court has made a deteDIIination as to the 

validity or applicability of the statute, law, interpretation 

or regulation. 

H. Cormencemmt or maintenance of class actions regarding 

particular issues; di vision of class; subclasses. 'When approp­

riate: 

H. (1) An action or proceeding nay be brought or mtlnta:ined 

as a cl.ass action with respect to particular issues; or 

H. (2) A class my be di vi.ded into subclasses and each sub­

class treated as a class, and the provisions of this rule shall 

then be coostrued and applied accm:d:ingly. 

I. Notice and demand eguired prior to conm:ncem:nt of 

action for damages. 

I. (1) 'Jhirty days or IIDre prior to the commcem:nt of an 

action for damages pursuant tD the provisions of subsection (3) of 

Section B. of this rule, the potential plaintiffs' class repre­

sentative shall: 

I. (1) (a) Notify the potential defendant of the particular 

alleged cause of action; and 

I. (1) (b) Danand that such person correct or rectify the 

alleged wrong. 
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I. (2). Such notice shall be :in wri,ting and shall be. sent 
. .. . ... 

by certified or registered ms:U, return receipt re.quested, t:o 
- . . . - . 

the place mere the transaction occurred, such pel:"Son's.princi ... 

pal place of business within ti.1,,is state,· or, if neither will 

effect actual notice,· the office of the Secretary of State.· 

J. Limitation ·on ·nainten.ance ·of ·class actions -for damages~·­

~ action for damages may be maintained under the provisions of 

sections A. , B. and C. of thl.s rule upon a showing by a defendant 

that all of the follc,;rlng exist: 

J. (1) All pot~tial class IIEIIbers similarly situated have 

been identified, or a reasonable effort to identify such other 

people has been nade; 

J. (2) All potential class n:enbers so identified have been 

notified that upon their request the defendant will make the ap­

propriate caq:,ensation, correction or renedy of the alleged wrong; 

J. (3) Such coopensation, correction or renedy has been, 

or, in a reasonable t::ine, will be, gi..ven; and 

J. ( 4) Such person has ceased from engaging in, or if jm-, 

IIBdiate cessation is :i.npossible or tnre.asonably expensive under 

the circum;tances, such person will, within a reasonable tin:e., 

cease to engage in, such ethods, acts or practices alleged to be 

violative of the rigµts of potential class nenbers. 

K. Ap£lication of sections L and Jo . of this rule to 

actions for equitable relief; aDEndn:ent of conpla:ints for equitable · 

relief to request damages penm.tted. An action for equitable re­

lief brought mder sections A., B., and C. of this rule may be 
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COlIIIEilced without compliance with the provisions of section I. 

of this rule. Not less than 30 days after the COIIIIEncenEilt of 

an action for equitable relief, and after conpliance with the 

provisions of section I. of this rule, the class representative's 

CClllplaint my be an:ended without leave of court to include a 

request for damages. The provisions of section 1. of this rule 

shall be applicable if the complaint for injunctive relief is 

an:nded to request danages. 

L. Limi.tation on mrlntenance of class actions for recovery 

of certain statutory penalties. A class action my rot be main­

tained for the recovery of statutory minim.ml penal ties for any 

class neni:>er as provided in ORS 646.638 or 15 U.S.C. 1640(a) or 

· any other similar statute. 

M. C.OOrclinatim of pending class actions sharing conmm 

question of law or fact~ 

M. (1) (a) Wien class actions sharing a COIIllDn qu:stion of 

fact or law are pending in different courts, the presiding judge 

of ar.ry such court, en the court's avn. mtion or the mtion of 

any party may requast the Sup:rema Court to assign a Circuit C.ourt, 

Court of Appeals or Sup:rema Court judge to datermine whether 

coordination of the actions is appropriate, and a judge shall be 

so assigned to make that datermination. 

M. (1) (b) C.OOrdination of class actions sharing a COIIllDn 

qi.Estion of fact or law is appropriate if cne judge hearing all 

of the actions for all purposes in a selected site or sites will 

prcm,te the ends of justice taking into account whether the ~ 

m:n question of fact or law is predominating and sigµificant to 
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the litigation; the convenience of parties, witnesses, and coun­

sel; the relative de-veloprent of the actions end the m:tk product 

of comsel; the efficient utilization of judicial facilities a:id 

manpower; the calendar of the courts; the disadvantages of 

duplicative end :inccnsistent rulings, orders , or judgue,1:s; 

and the likelihood of settlenent of the actions without further 

litigation should coordination be denied. 

M. (2) If the assigned judge dete:mrlnes that coordination 

is appropriate, such judge shall order the actiais coordinated, 

· report that fact to the Chief Justice of the Suprene. Court:, and 

the Chief Justice shall assigp. a judge to hear and detennine 

the actions :in the site or sites the Chief Justice deems approp­

riate. 

M. (3) 'lbe judge of any court in vhich there is pending 

an action sharing a comn:n question of fact or law with coordina­

ted actions, m the court's a-z1 nntion or the nntion of any party 

may request the judge assigned to hear the coordinated action 

for an order coordinating such actions. Coordination of the action 

pending before the judge so requesting shall be detemined tnder 

the standards. specified :in subsecticn (1) of this section. 

M. ( 4) Pending my detelIIlina.tion of Yhether coordination 

~ appropriate~- ~-]udg~···assigried-_to ·~~~ deteimina~on ·may 

stay any action being considered for, or affecting any acticn 

being considered for, coordination. 

M.(5) Notwithstanding any other provision of law, the 

Suprene Court shall provide ?Y rule the practice a:id procedure 
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fur coordination of class actions in . cxmvenient courts, including 

p.rovi.sion for gi.ving mtice md·presenting evidence. 

N. Jud.gm.mt; inclusion of class IIBIJ:bers ; description; nan:es. 

'Ihe judgµent in m action or proceeding nm.ntained as a class 

action tnder subsections (1) or (2) of section B. of this rule, 

wther or mt favorable to the class, shall include and describe 

those mom the cx,urt finds to be IIEIIbers of the class. The judg­

IIEnt in an action or proceeding miintained as a class action under 

Slbsection (3) of section B. of this rule, mether or not favorable 

tD the class, shall include and specify by name those to mom the 

rotice provided in section G. of this rule was directed, and "t\hom 

the oourt finds to be nenbers of the class, and the judgtIEilt shall 

state the anount to be recovered by each nen:ber. 

O. Attomey fees. lmy cMard of attomey fees against the 

p:lrty opposing the class md any fee d:larged class nen:bers shall be 

reasonable and shall be set by the oourt. 

PACKGROUND ID!E 

ORS sections superseded: 13.210, 13.220, 13.230, 13.240, 
13.250, 13.260, 13.270, 13.280, 13.290, 13.300, 13.320, 13.330, 
13.340, 13.350, 13.360, 13.370, 13.380, 13.390. 

CIM1ENT 

Tl:Ese are the existing ORS sections relating to class actions. 
CRS 13. 400 and 13. 410 are left as statutes because they are rules of 
appellate procedure. ORS 13 .310 is left as a statute because it is 
a rule of evidence. 
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mJLE 32 

CI.ASS ACI'ICNS 

.A. Recrui:remmt for class action. One or mre IIEDDers of 

a class n:a:y sue or be sued as representative parties en behalf of 

all ally if: 

A. (1) '!he class is so l1!Jl!Emus that joinder of all !l:e1IOers 

is iJ:Ipracticable; and 

A. (2) There are questions of law or fact a:mtan to the 

cl.ass; and 

A. (3) 'Ihe claims or defenses of the :representative 

parties are typical of the. cl airrs or cefenses of the class; and 

A. (4) The representative parties will fairly and ade­

quately protect the interests of the class ; and 

A. (5) In an action for damages m.der s-ubsection (3) of 

section B. of this rule, the :representatiiie parties have corrplied 
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wi.th t.lie prelitigation rotice provisions of section I. of this 

rule. 

B. Class action naintainable. An action w pzoceedi:!.egr 

!IEJ 1:e maintained as a cl.ass action if tr...e prerequisites of 

section A. of tbis rule are satisfied, and in addition: 

B. (1) The pros~alti on of separate actions by or against 

individual !IED:Ders of the class ~d create a risk of: 

B. (1) (a) Inconsistent or varying adjudications with res­

. pect to individual III:?m:)ers of the class which wail.cl establish 

ir.con:patible standards of cm.duct for the party opposi.i.J.g the 

class; or 

B. (1) (b) Adj11di c.ations wit...1. respect to individual !lE!lr-

1::ers of the cl.ass ~ch muld as a practical TDa.tter ce d:isposi­

ti -,,;e of the interests of the other !IE!I:bers rot parties to the 

adjlJdi "'atians or substaoti a 11 y mpair or ilrpede t.1ieir abilit:"J to 

protect their· interests ; or 

B. (2) Toe party opposing t.,e class has acted or refused 

to act en g_t"Ornds generally applicable to t:be class, thereby 

making appLopri--ate f:i:nal injunctiile relief or con-espanding 

declaratory rc-Jief with respect to tbe class as a wrole; or 

B. (3) 'Iha court. finds tba.t the questions of law or fact 

ti.ans af-Fecting cnly individual m:m:,ers, and that a class action 

is s-u:peri_or to other available n.ethods fur the -Fai -:::: and efficient: 
./ 

adjudication of the ccntro-..;ersy. C:mIDn quest:icnS of law or fact 
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shall rot be deem:d to predominate over questions affecting only 

:individual tr.eiri,ers if the c:>urt finds it likely that final deter­

~tion of the action -w"ill require separate adjudications of the 

cJ ai rrs of I'lIJIJErous IIBIDers of the class , t.nless the separate ad­

judications relate pr.im3rily to the calcil.at:ion of dam:3.ges. 'Ihe 

na.t:ters ~rtinent to the findings include: (a) the interest of 

nEIIbe..~ of the class in individually controlling the prosecution 

or defense of _separate actions or f!'!!DCC-iti:.rzg,, (b) t..l-Je extent and 

nature of arry litigation a:ncenri.ng the c;,n.t:ro"1Jersy already com­

n:enced by or aga.mst IIE.ODers of the class; (c) the desirability' 

or undesirability of cc:ncent:rating the litigation of the c 1 aims 

m the partiCU:lar forum; (d) the difficulties likely to be en­

a:,untered in the manageIIEnt of a class action, including the 

feasibility of giving adequate rotice; (e) the likelihood that 

the damages to be recovered by individual class I!EIIDers if judg­

IIEO.t for the class is entered are so minimal as not to warrant 

the interve:ition of the court; (f) a.i..-=t:er a prelimi.na:cy he.a.-r:ing or 

othe!:Wise, the detennination by the c:>urt that the probability 

of sustaining the cl aim or cefense is mL.-iirnl. 

C. Court discretion. - In an action c.m.cenced pursuant to 

subsection (3) of section B. of this rule, the court s..,all con­

sider met:her justice in the action ~uld be m:rre efficiently 

served by maintenance of the action in lieu thereof as a class 

action pursuant to subsection (2) of section B. of this rule. 

D. Court order to determine mrintenance of class actions. 

As soon as practicable after the c:,ane:nce:n:erit of an action . O!F p:tie 

azd!l.:rg brought as a class action, the court shall dete'IlDi.ne by 
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o:rcier ....nether it is to 1:e so maintai..T1.ed and, in action pursuant 
. . . 

to subsection (3) of section B. of this :rule; the court sh.all 

find the facts sp?ci a 1 ly and state sepa..·ra:tel y its conclusions 

tbereon. An order under this section may be conditional, and 

!IBy·be altered or am:nded 1:efore the decision co the m:r.its. 

E. Di.sim.ssal or cammmi.se of class- actions; court acmroval 

required; when mti.ce reauired. A class action shall r..ot be d:is­

mi.ssed or con;,romi.sed without the approval of the cou...~, and notice 

of the proi:osed dismissal or ~romi.se shall 1:e gi. ven to all m­

bers of the class in suc..i-i IIl30I'l.er as the court directs, except that 

if the di.smissal is to 1:e 'With.out prejudice or with prejudice 

agai.r,.st the class representat:i. ve coly, then such di srni ssal may be 

ordered without r.otice if there is a sbcwi.ng that no con;,ensation 

in any· foD!l bas passed directly or indirectl from the Da..--i-t:V oo-
. _ tne c ass representative's 

. posing t:Be. class to die. class repres.entati-ve. or to/ at:-r:o ... 

and that" m promise to gi:ve 5Irf su::h ~.sad.on has 1:een n::ade. 

If tne starute of limi tat:ions has run or 'iIB.'J run against the c 1 a-i :n 

of an:j class n:emer, the court may require appropriate r.ot:i.ce. 

F. Court aut:horitz over conduct of class actions. In 6..e 

c:cnduct of actions to wbic..i-i t.ltls :rule applies, the c:ou:i:t rray make 

appmpri....ate orders which. i!:EJ be al~red or an:ended as may be 

desL-rable: 

F. (1) Dete-::n:i.ni..-ig t±i..e course of proc=d:i.ngs or prescr-2>­

ing rreasures to prevent mdue repetiticn or com;Jlication in the 

presentation of evidence or argt.n:ent ; 

F. (2) · R.equiri...ng, for tb.e protection of the !!E!!bers of 
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the class or othe::w:Lse for the fair conduct of the action, that 

roti.ce be gi "\e'l in suc..11 !IErlrl.er as t.1i.e court may d:L~ct to SOIIE 

or all of the II:e!rbers of ~ step i...-ri the action, or of the 

proposed extent of the judgtn=nt, or of the cpportmity of IIEm­

'ce:rs to signify wbet.1i.er they consider the representation fair 

a:id adequate., to intervene and present claims or defenses , or 

ot:hel:Wise to cone into the action; 

F. (3) Toposing c:ond:Ltions en the representative parties 

or on intervenors ; 

F. ( 4) Requir...ng t.'iat the pleadings be arrended to eJ ; :mi -

na.te. therefrom allegations as to representation of absent persons, 

and that the action proceed accord:ingly; 

F. (5) Dealing with simi 1 ar procedural n:e.tters. 

G. Notice recruL~d; content; staten:ents of class m:n:bers 

required; £om; content; atreunt of dam:!.:,aes; effect of failure to 

file required stat!:IIl;!'lt; stay of action in certain cases. In any 

cl.ass act:ion.mri.ntained i.mder subsection (3) of section B. of this 

rule: 

G. (1) The court shall direct to the 1IEIIDer.s of the class 

the best notice practicable under the circumstances • In.di vi.dual 

mtice shall be gi:ven to all !!EIIbers vtlo can ce identified 

through reasonable effort. The notice shall advise each IIeIIber 

that: 

G. (1) (a) The court will exclude such m:n:ber from the 

class if such IIEIIber so requests by a specified date; 

G. (1) (b) The judgn:ent, mether favorable or mt, will 

:L.'"1clude all tIEII:bers who cb rot req~t exclusion; and 
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G. (1) (c) ArrJ m:rrber w-bo ooes mt request eX.clusion may, 

if. suc..'1. 1IEIIDer cesires , enter an appearance through sucl-.i. !ll:!!r 

ber' s counsel .. 

G~ (2) Pr.i.or- to the final e:itry of a judgm:nt against a 

defendant: the court. &½all request !IEI!be..T"S of the class to sub­

mit: a staten:ent: :in a fOJ:m prescri.J:ed by ·tbe c:,urt req-uesti.."l'lg 

_ affixmati ve ro-1ief mic.."l my also , mere appropriate , :require 

infomtion regarding the nat:u..~ of the loss, injury, c1 aim, 

transactional. r=..J.a.t:ionship, or damage. Toe state!:ll:!lt shall 1:e 

designed to tmet the ends of justice. In det:emri.:.-rlng the fom. 

of t±le stater:rent, the court shall consider the nature of the acts 

of the defendant, the anount of mowledge a c.la.ss IIEIIDer would 

have about the extent of sue.Ii. lll:!IDer' s dan:iages , the nature of t..i-ie 

class , including the probable degree of sophistication of its 
./ 

IIEI!bexs> and the availability of· re..leva:1t: infomtion ~::om sources 

other than the :individual class JiellDexs. Tr.e an:n..nt cf ci-."1Dages 

assessed agaii.JSt the. defendant: shall mt ~ed t.'"'.e total an:mnt 

of damages cete.:t:m:L."'led to be allowable by the co~ frrr eac..l-i :indi­

vidual class rr:emer:, assessable COUl:1:. costs, and an avard of at:-

1:01:ney fees , if arr-J, as cetezm:i.ned by the court. 

G. (3) Failure of a class llE!tber to file a statem:nt re­

quired by the court w-i_ll be grounds for the entrJ of judg:r:ent &-

missing such cl.ass IIEiber1 s c1 aim vri.t.~ut prejudice to the right 

tD rreintain an iri..dividua.l, but: r.ot a class, action for such 

claim. 

G. ( 4) ~re a part'J has relied upJO a statute or l.a.--w 
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v.nich another party see..1<.s to have decla..--ed in.valid, or mere a 

party has in good faith relied up:m any legislative, judicial, 

or a.dmi.nistrati. ve i...""lterpretati.on or regulation ....tuch ~uld 

r.ecessarily have to be "\:aided or htld inapplicable if another 

party is to prevail in the class action, the action shall be 

stayed until the court: has made a detE>:r:miDation as to the 

validity or applicability a£ the statute, law, interpretation 

or regulation. 

H. Corm:encemmt or maintenance of class actions regarding 

particular issues ; di vi....sion of class; smclasses. ~ approp­

riate: 

H. (1) Pm action ow p i 1n :e~ may be brought or maintained 

as a cl.ass action wit!?- respect to pa_.Tti.cular issues; or 

H. (2) A class may 1:e divided into subclasses and ea.c..ri sub­

class treated as a class, and the provisions of this rule shall 

then be COOS tr.Jed and applied accord:ingl y. 
. Geguirea) 
I. Notice and demand ec;pa::i ~ orior to CJlllletk.!e!!Eilt of 

action for damages. .-----(,commencemenJ:;:) 
I. (1) 'Thirty days or mre prior to the/earren"'swen .... of an 

action for damages pursuant to the provisions of St:!bsection (3) of 

Section B. of this rule, tl:e µ:rt.end.al plaintiffs ' class :repre­

sent:ati ve shall: 

I. (1) (a) Notify the p:,tential defendant of the pa...--d.cular 

alleged cause of action; and 

I. (1) (b) Demand that ~"l person correct or rectify the 

alleged wrong. 
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I. (2). Sue..½. rotice Si.½a.11 be i.."'l writing and shall be. sent 

by c0
~ ri fj ed or r?gi sr.ered mtil, rettml receipt requested, to 

tne place where the transaction occurred, such, p:rson ~ s princi­

pal place of business witb.:in tbis state., or, if neither will 

effect actual mtice, ti.11.e office of the SecretarJ of State. 

J. llmitation · on maintenance · of class actions · for damages , 

N, action for dama~_s !lBY' be maintained uncle~ t..11.e provisions of 
v' 

sections A. , B, and C. of this rule upon a showing by a defendant 

that all of the follcwi.."l'lg exist : 

J. (1) All IX)tential class m:nbers similarly situated h:.-ve 

been iden.ti fled, or a reasonable e %.rt to identif-J sue..½. othe"!." 

people has been rrade ; 

.r. (2) All potential class n::eabers so j denti.fi.ed have been 

mti.fi.ed that u;:::on their requ:st the defendant will ma..1<e the ap­
~ 

ptopria.ta carpensacion, c:rz:rectionJ or rem:dy of the alleged wrong; 
,/ 

J. (3) Such ca:rpensad.on, correction) or re:IEdy 1--..as been, 

or, J.? a reasonable t::i..m:, will be, gi:ven; and 

J. (4) Such person has ceased from engaging in, or if im­

n:ediate cessation is in:possible or tn..."'l'"ea.Sonably expensi-ve uncle"!." 

the ci.rc:tJmst:ances , such p:rson will, within a reasonable tiII:e, 

cease to engE.eo-e :L."'l, suc..11. n:et.'10ds, acts or practices alleged to be 

. violati.-ve of tbe rights of I=Otential class !!l:!!bers. 

K.. ADOlication of sections I. and J. of this rule to 

relief to reauest damages ce"!I!Ji.tted. f\..n action fur equitable re- · 

lief brought tnder sections A. , B. , and C. of this rule ma.y be 
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CCXl'.Ill:Ilced withour: compliance wi.th the provisions of section I. 

of this rule. Not less than 30 days after t.~e comc.:em:nt of 

_an action for equitable relief, and after con:pliance with t.11e 

provisions of section I. of t,l-,.is ntle, t:.11e ciass representa.ti "ve' s 

ca:mlaint nay be ai:r.e:nded without leave of court to :include a 
. ~ ' 

request for damages • Toe provisions of section •· of this :rule 

&,ail be applicable if the coopla:L.,t for injun.ct:i:ve relief is 

arEnded to request d.aIIages. 

L. LiJIILtation on rm.intenance of class actions for recovery 

of certain statr.1torv t:enalties. A class action may mt be main­

tained for the recove...ry of statutory minim1m penalties for &rf 

cl.ass rr.erl::>er as provided in ORS 646. 638 or 15 U.S. C. 1640 (a) or 

an:J other simi.lar statute. 

M. COOrd:inaticn of p:nding class actions shari.i.-ig ool.lllDn 

cruestion of law or fact. 

M. (1) (a) llien class actions sharing a u.Jw.ICu quastion of 

c.ouct: of Appeals or Supren:e C.ourt: judge to date:tmine whet.~er 

c::ordination of t.'1e actions is appropriate, and a judge shall be 

so assigned to make t:hat ca tenllination. 

M. (1) (b) Coordination of class act:ions 

question of fact or law is appropriate if cne judge hear....ng all 

of the actions for all purposes in a selected site or sites will 

pramte th: ends of justice taking into accetnt whether t."1e cm­

m:n question of fact or law is pred:mL..""lating and si~ficant to 
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the litigation; t..~ convenience of parties , witnesses , and coun­

sel; t.11.e relative ceveloµi:ent. of· the actions and the 1MJ-tk product 

of counsel; the efficient utilization of judicial facilities and 
(pers206e 0 r ¥ dii gz ; the calendar of the courts ; the disadvantages of 

duplicative aid :incaisistent rulings , orders , or jndgrrents ; 

and tt,.e · likeli...~ood of settlerrerit of tne actions w"'ithout furt.11.er 

litigation. should coord:inat:icn be denied. 

M.. (2) If. the assigned judge dete:t:mines that coordmation 

is appropriate,· suc..l-i judge sh.all order the acticns ccord:inated, 

report that' fact to the Qnef Justice of the Supre!Ie Court, and 

the Qri.e.f Justice shall assign a judge to bear and cete:rmi.."T1.e 

ti:i.e actions in tne site or sites the Qrl.ef Justice ceen:s approp­

riate. 

M. (3) The judge of any court in. -r,.mc."l there is i:endmg 

an action shari..n a cm:n::x::r, , stian of fact or law wit.11 coo-rdina-
upon motion of any part or on _the court's~wn initiative,· 

ted actions,~~~=eiM!!e=:a=ewH~§fei~~=a;:e=~e:i:;a;:~~~~~??".:._:_::._: 

may request the judge assigied to h:ar the coordinated action 

for a:i order cco~"'lat:L~g such actions • U:Onll.l""1ation of t.½.e action 

pend:ing 1:efore the judge so requesti."1g shall be cete!!l!L."led mder 

the standards speci£:ied in subsecti.cn (1) of this section. 

M. (4) Pe:lding cD:J cete:mr:ination of mether ccordinaticn 

is appropriate, the. judge assigned to Ir2ke. t..½e dece..-r:mr.ation u.ay 

stay any action cei.."1g considered for, or affect:i.'T'lg any acticn 

be:ing considered for, ccord:ination. 

M. (5) Notw"'ithstanding any o~er prov-i...sicn of Lsw, t..½e 

Suprene Court shall provic:e · _by rule the practice aid procedure 
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fur coordination of cl.ass actions m convenient courts , including 

provision for gi vL.'1.g mtice .nd presenting evidence. 

N. Judgm?I1t; inclusion of class !IE!!bers; descti:otion; naI:IES. 

Tne jud.gaent m m action ex "p£oeee~g mrint:ained as a class 

a::tion mder subsections (1) or (2) of section B. of this D.Jle, 

met..1-ier or rot favorable to the class, sbaJ J include and cescr:i.be 

those mom the court finds to 1:::e m?!Ibers of the class. The judg­

m:nt in an action or .: iiilulim~ rrainta:L11ed as a class action under 

st:bsection (3) of section B. of this rule, met..i-ier or not favorable 

to the class, shall include and specify by nsI:il: those to mom the 

mtice provided in section G. of this rule was directed, and whom 

the court finds to 1:::e enbers of the class , and the jud.go:ent shall 

state the am:n.nt to 1:::e recovered by each m:n:ber. 

0. Attorney fees. -~ .svard of attomey fees against the 

pn-ty opposing the class a:1.d aey fee charged class IIE!Ibers sna.ll be 

J:ea.Sonable .and shall 1:::e set by the court. 

·----·---··--·-- ----

'nese are the exi.sting ORS sections relating to class actions. 
CRS 13.400 and J3 .410 are left as statutes because they are r.il.es of 
appellate procedure. ORS J3 .310 is left as a statute because it is 
a rule of evidence. 



RULE 32 

CLASS ACTIONS 

A. Regui rementi for cl ass action. One or more members of 

a class may sue or be sued as representative parties on behalf of 

al 1 only if: 

A.(l) The class is so numerous that joinder of all members 

is impracticable; and 

A.(2) There are questions of law or fact common to the 

cl ass; and 

A.(3) The claims or defenses of the representative parties 

are typical of the claims or defenses of the class; and 

A.(4) The representative parties will fairly and adequately 

protect the interests of the class; and 

A.(5) In an action for damages under subsection (3) of 

section B. of this rule, the representative parties have complied 

with the prelitigation notice provisions of section I. of this 

rule. 

B. Class action maintainable. An action may be maintained 

as a class action if the prerequisites of section A. of this rule 

are satisfied, and in addition: 

B.(l) The prosecution of separate actions by or against 

individual rrembers of the class would create a risk of: 

B.(l)(a) Inconsistent or varying adjudications with res­

pect to individual rrembers of the class which would establish 
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incompatible standards of conduct for the party opposing the 

class; or 

Bo(l)(b) Adjudications with respect to individual mem­

bers of the class which would as a practical matter be disposi­

tive of the interests of the other merrbers not parties to the 

adjudications or substantially impair or impede their ability to 

protect their interests; or 

B.(2) The party opposing the class has acted or refused 

to act on grounds generally applicable to the class, thereby 

making appropriate final injunctive relief or corresponding 

declaratory relief with respect to the class as a whole; or 

B.(3) The court finds that the questions of law or fact 

common to the ment>ers of the class predominate over any ques-

tions affecting only individual ment>ers, and that a class action 

is superior to other available methods for the fair and efficient 

adjudication of the controversy. Common questions of law or fact 

shall not be deemed to predominate over questions affecting only 

individual members if the court finds it likely that final deter­

mination of the action will require separate adjudications of the 

claims of numerous merrbers of the class, unless the separate ad­

judications relate primarily to the calculation of damageso The 

matters pertinent to the findings include: (a) the interest of 

members of the class in individually controlling the prosecution 

or defense of separate actions; (b) the extent and nature of any 

litigation concerning the controversy already commenced by or 

against rrembers of the class; (c) the desirability or undesirability 
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of concentrating the litigation of the claims in the particular 

forum; (d) the difficulties likely to be encountered in the 

management of a class action, including the feasibility of giving 

adequate notice; (e) the likelihood that the damages to be re­

covered by individual class members, if judgment for the class is 

entered, are so minimal as not to warrant the intervention of the 

court; (f) after a preliminary hearing or otherwise, the deter­

mination by the court that the probability of sustaining the claim 

or defense is minimal. 

C. Court discretion. In an action comnenced pursuant to 

subsection (3) of section B. of this rule, the court shall con­

sider whether justice in the action would be more efficiently 

served by maintenance of the action in lieu thereof as a class 

action pursuant to subsection (2) of section B. of this rule. 

D. Court order to detennine maintenance of class actions. 

As soon as practicable after the comnencement of an action brought 

as a class action, the court shall determine by order whether it 

is to be so maintained and, in action pursuant to subsection (3) 

of section B. of this rule, the court shall find the facts special­

ly and state separately its conclusions thereon. An order under 

this section may be conditional, and may be altered or amended 

before the decision on the merits. 

E. Dismissal or compromise of class actions; court approval 

required; when notice required. A class action shall not be dis­

missed or compromised without the approval of the court, and notice 
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of the proposed dismissal or compromise shall be given to al1 mem­

bers of the class in such manner as the court directs, except that 

if the dismissal is to be without prejudice or with prejudice 

against the class representative only, then such dismissa1 may be 

ordered without notice if there is a showing that no compensation 

in any form has passed directly or indirectly from the party op­

posing the class to the class representative or to the class rep­

resentative's attorney and that no promise to give any such compen­

sation has been made. If the statute of limitations has run or 

may run against the claim of any class member, the court may 

require appropriate notice. 

F. Court authority over conduct of class actions. In the 

conduct of actions to which this rule applies, the court may make 

appropriate orders which may be altered or amended as may be 

desirable: 

F.(l) Determining the course of proceedings or prescrib­

ing rreasures to prevent undue repetition or complication in the 

presentation of evidence or argument; 

F.(2) Requiring, for the protection of the rrembers of 

the class or otherwise for the fair conduct of the action, that 

notice be given in such manner as the court may direct to some 

or all of the rrembers of any step in the action, or of the 

proposed extent of the judgment, or of the opportunity of mem­

bers to signify whether they consider the representation fair 

and adequate, to intervene and present claims or defenses, or 
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otherwise to come into the action; 

F.(3) Imposing conditions on the representative parties 

or on intervenors; 

F.(4) Requiring that the pleadings be amended to elimi­

nate therefrom allegations as to representation of absent per­

sons, and that the action proceed accordingly; 

F.(5) Dealing with similar procedural matters. 

G. Nati ce required; content; statements of cl ass members 

required; form; content; amount of damages; effect of failure to 

file required statement; stay of action in certain cases. In any 

class action maintained under subsection (3) of section B. of this 

rule: 

G.(l) The court shall direct to the members of the class 

the best notice practicable under the circumstances. Individual 

notice shall be given to all merrbers who can be identified through 

reasonable effort. The notice shall advise each member that: 

G.(l)(a) The court will exclude such merrber from the 

class if such member so requests by a specified date; 

G.(l)(b) The judgment, whether favorable or not, will 

include all members who do not request exclusion; and 

G.(l)(c) Any merrb.er who does not request exclusion may, if 

such merrber desires, enter an appearance through such member's 

counsel. 

G.(2) Prior to the final entry of a judgment against a 
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defendant the court shall request menbers of the cl ass to sub-

mit a statement in a form prescribed by the court requesting 

affirmative relief which may also, where appropriate, require 

information regarding the nature of the loss, injury, claim, 

transactional relationship, or damage. The statement shall be 

designed to meet the ends of justice. In determining the form 

of the statement, the court shall consider the nature of the acts 

of the defendant, the amount of knowledge a class member would 

have about the extent of such merrber's damages, the nature of the 

class including the probable degree of sophistication of its 

members, and the availability of relevant information from sources 

other than the individual class members. The amount of damages 

assessed against the defendant shall not exceed the total amount 

of damages determined to be allowable by the court for each indi­

vidual cl ass member, assessable court costs, and an award of at­

torney fees, if any, as determined by the court. 

G.(3) Failure of a class menber to file a statement re­

quired by the court will be grounds for the entry of judgment dis­

missing such class member's claim without prejudice to the right 

to maintain an individual, but not a class, action for such 

claim. 

G. (4) Where a party has relied upon a statute or law 

which another party seeks to have declared invalid, or where a 

party has in good faith relied upon any legislative, judicial, 

or administrative interpretation or regulation which would neces­

sarily have to be voided or held inapplicable if another party is 
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to prevail in the class action, the action shall be stayed until 

the court has made a determination as to the validity or appl i­

cabil ity of the statute, law, interpretation, or regulation. 

H. Commencement or maintenance of class actions regarding 

particular issues; division of class; s~bclasses. When approp­

riate: 

H.(l) An action may be brought or maintained as a class 

action with respect to particular issues; or 

H.(2) A class may be divided into subclasses and each sub­

class treated as a class, and the provisions of this rule shall 

then be construed and applied accordingly. 

I. Notice and demand required prior to commencement of 

action for damages. 

I.(l) Thirty days or more prior to the commencement of 

an action for damages pursuant to the provisions of subsection 

(3) of Section B. of this rule, the potential plaintiffs' class 

representative shall: 

I.(l)(a) Notify the potential defendant of the particular 

alleged cause of action; and 

I.(l )(b) Demand that such person correct or rectify the 

a 11 eged wrong. 

I.(2) Such notice shall be in writing and shall be sent 

by certified or registered mail, return receipt requested, to 

the place where the transaction occurred, such person's princi­

pal place of business within this state, or, if neither will 

effect actual notice, the office of the Secretary of State. 
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J. Limitation on maintenance of class actions for damages. 

No action for damages may be maintained under the provisions of 

sections A., B., and C. of this rule upon a showing by a defendant 

that all of the follow.ing exist: 

J.(l) All potential class members similarly situated have 

been identified, or a reasonable effort to identify such other 

people has been made; 

J.(2) All potential class members so identified have been 

notified that upon their request the defendant will make the ap­

propriate compensation, correction, or remedy of the alleged wrong; 

J.(3) Such compensation, correction, or remedy has been, 

or, in a reasonab 1 e ti me, wi 11 be, given; and 

J. (4) Such person has ceased from engaging in, or if im­

mediate cessation is impossible or unreasonably expensive under 

the circumstances, such person will, within a reasonable time, 

cease t~ engage in such methods, acti, or practices alleged to be 

violative of the rights of potential class members. 

K. Application of sections ·r. and J. of this rule to 

actions for equitable relief; amendment of complaints for 

equitable relief to request damages permitted. An action for 

equitable relief brought under sections A., B., and C. of this 

rule may be commenced without compliance with the provisions of 

section I. of this rule. Not less than 30 days after the com­

mencement of an action for equitable relief, and after compliance 

with the provisions of section I. of this rule, the class repre­

sentative's complaint may be amended without leave of court to 
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include a request for damages. The provisions of section J. of 

thts rule shall be applicable if the complaint for injunctive 

relief is amended to request damages. 

L. Limitation on maintenance of class actions for 

recovery of certain statutory penalties. A class action may 

not be maintained for the recovery of statu.tory minimum pen­

al ties for any class rrerrber as provided in ORS 646.638 or 15 

U.S.C. 1640(a) or any other similar statute. 

M. Coordination of pending class actions sharing common 

question of law or fact. 

M.(l)(a) When class actions sharing a common question of 

fact or law are pending in different courts, the presiding judge 

of any such court, upon motion of any party or on the court's 

own initiative, may request the Supreme Court to assign a Cir­

cuit Court, Court of Appeals,or Supreme Court judge to determine 

whether coordination of the actions is appropriate, and a judge 

shall be so assigned to make that determination. 

M. (l )(b) Coordination of class actions sharing a common 

question of fact or law is appropriate if one judge hearing all 

of the actions for all purposes in a selected site or sites will 

promote the ends of justice taking into account whether the com­

mon question of fact or law is predominating and significant to 

the litigation; the convenience of parties, witnesses, and coun­

sel; the relative development of the actions and the work product 

of counsel; the efficient utilization of judicial facilities and 
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personne1; the calendar of the courts; the disadvantages of 

duplicative and inconsistent rulings, orders, or judgments; and 

the likelihood of settlement of the actions without further 

litigation should coordination be denied. 

M.(2) If the assigned judge determines that coordination 

is appropriate, such judge shall order the actions coordinated, 

report that fact to the Chief Justice of the Supreme Court, and 

the Chief Justice shall assign a judge to hear and determine 

the actions in the site or sites the Chief Justice deems approp­

ri ateo 

M.(3) The judge of any court in which there is pending 

an action sharing a common question of fact or law with coordina­

ted actions, upon motion of any party or on the court's own 

initiative, may request the judge assigned to hear the coordina­

ted action for an order coordinating such actions. Coordination 

of the action pending before the judge so requesting shall be 

determined under the standards specified in subsection (1) of 

this section. 

M.(4) Pending any determination of whether coordination 

is appropriate, the judge assigned to make the determination may 

stay any action being considered for, or affecting any action 

being considered for, coordination. 

M.(5) Notwithstanding any other provision of law, the 

Supreme Court shall provide by rule the practice and procedure 
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for coordination of class actions in convenient courts, including 

provision for giving notice and presenting evidence. 

N. Judgment; inclusion of class members; description; 

names. The judgment in an action maintained as a cl ass action 

under subsections (1) or (2) of section B. of this rule, whether 

or not favorable to the class, shall include and describe those 

whom the court finds to be menbers of the classo The judgment 

in an action maintained as a class action under subsection (3) 

of section B. of this rule, whether or not favorable to the 

class, sha1l include and specify by name those to whom the 

notice provided in section G. of this rule was directed, and 

whom the court finds to be members of the cl ass, and the judg­

ment sha 11 state the amount to be recovered by each member. 

O. Attorney' fees. Any award of attorney fees against 

the party opposing the class and any fee charged class members 

shall be reasonable and shall be set by the court. 

COMMENT 

This rule is based on the existing ORS sections relating 
to class actions in ORS 13.220 through 13.390. ORS 13.400 and 
13.410 are left as statutes because they are rules of appellate 
procedure. ORS 13.310 is left as a statute because it is a 
rule of evidence. 

- 92 -


